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TECHNICAL DATA ·ro 8 E SPECIFIED IN PROPOSAL.s 

1n addition to requiring that. statements regarding int.enL lo de• 
liver technicaJ data free from encumbrances be included as factors 
in deciding contract award,, the committee believes it is equally im~ 
portanL that the head of an agency issue regulations requiring aU 
offers to include a staLemenL on the extent of data and rights in 
data to be delivered to t he United States with purchase. This infor~ 
matioo so furnished will then become one factor in deciding con­
Lract award. 

The committee does not intend that only compet.ilive cont.ract.s 
include provisions reguding technical data. Even if Lhe originaJ 
syst.em is procu1·ed on a non-competitive basis, it is imperative that 
procurement personnel begin planning for compeLitivc procure­
ment of spare parts at the t ime of initial contract. 

SPECIFICA'r lON OF ·rECHNICAL DATA TO BE PURCHASED IN CONTRACTS 

The commitiee has concluded that the most credible evidence or 
prior planning for the treatment of technical data will be evi­
denced by contractual provisions explicitly detailing the 1,reatmenl 
of technical data, regardless of whether such data is purchased for 
the purpose or eventual competitive procurement or for some 
oth~r reason. For Lhis reason the statute requires thal the contract 
speciry the data to be purchased, establish criteria for acceptnbiliLy 
of t.he data, establish a separa te payment, Hoe for the data, and 
define the respective rights or the government aud the contractor 
in the dala, 

The committee has also provided the authority to the govern­
ment to withhold progress payments to contractors who have not 
complied with their contractual commitments regarding t.echnical 
data 

Whenever a contractor or subcontractor asserts a limitation over 
any data. that party should be prepa red to defend such assertion in 
writing lo the contracting officer within 60 days. The committee 
does however recognize that there may be occasions when the con­
tract.or was not able lo properly identify an item as proprietary al 
the t ime of contract. When such omission was inadvertent the com­
mittee does provide for later protection of such cJaim by thn De­
partment. 

This section aJso includes provisions to require lhe development 
and implemenlntion or systems to better manage technical data in 
t.he covered agencies. 

VJ\LlDATlNO PROPRIETARY DATA RES'rRIC,"l'lONS 

This sec I ion eslabtishes Lhe process by which Lhe conil-acLor and 
the government may reach an ag,·eement regarding proprielary 
Jnt.a reslricLions that have been challenged. ln particu lar when the 
government. challenges a proprietary restriction that is found to be 
not substanl ially justified. lhen the government's cost of such chal­
lenge sbnll be reimbursed by the contractor. The committee does 
not intend Lha t in every case where a chaJlenge is successful the 
government's cost should be reimblu·sed. The language is provided 
as a deterrent against parties who would force the GoveromenL to 
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formally challenge designations that are substantially without 
merit. 

SEC. 199A, COMPUTER MANAGEMENT OF SPARE PART$ 

T his section would require that the Department submit to the 
Congress within 180 days a plan for upgrading its computer capa­
bility so as to increase its management tools to deal with spare 
parts issues. 

SEC. 199B, PROCUREMENT TECHNICAL ASSISTANCE 

This section provides for cooperative agreements to be made be­
tween the Depa1·tment of Defense and state and local governments 
and nonprofit organi7..ations that. provide technical assistance to 
firms that seek Lo bid for defense procurements. Such existing tech­
nical assistance centers h ave increased competition for defense 
contracts and subcont racts, including spare parts, and to ensure 
the capability of businesses to perform defense contracts. Under 
this section, the Department of Defense will enter into cost-shar­
ing, cooperative agreements with existing procurement technical 
assistance centers and with new centers t hat will be formed as a 
resuJt of these agreements. These agreements will be entered into 
on a competitive basis, in which state and local governments and 
other recipients will submit applications to the Secretary of De­
fense. Such applications will include a description of the geographic 
area to be served, assurances that the applicant will furnish a 
matching amount of funds Lo carry out the agreement. assurances 
Lhat the applicanl will not pay more than 10 percent of the monies 
for private consultant services, and such other information as the 
Sec1·etary may requiJ·e. In the case of existing centers, applicants 
will be required to submit additional information relating to pro­
gram experience. 

To insure that the benefits of this program are nationwide in 
scope, there should be no less than one sucb cooperative agreement 
in each Defense contrnct administration services region. Addition­
ally, each procurement center should be located sufficjenUy cJose to 
an appropriate Defense contract administration services region 
office to receive necessary staff training and other appropriate as­
sistance. 

si,:c. 199C, Rf:VlSlONS OF REQUIREMENTS FOR SF:LECTlON ACQUISITION 
R.EPO.BTS AND UNIT COST ltEPORTS 

This section would amend sections 139a and 139b of title 10 of 
the United States Code. Section 139a deals with the Selected Acqui­
sition Report (SAR) system and sect.ion 139b deals with the Unit 
Cost Report system. 

The amendments to existing law, most of which are technical in 
nature, would make the following changes: 

1. establishes a minimum dollar threshold of $2,000,000 on major 
contracts for which SAR reporting is required; 

2. requires quarterly SARs only when t here is a 5 pe rcent or 
greater change in total program cost, or when there is a 3 month 
or greater delay in any of the baseline SAR milestones; 
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"(6) The requ.iremenls of subseclion (bl al.so appl_y before enforce· 
111£nl of any qualified products list, quu/1{1-ed ,rumufacturers list. or 
qualified bidders hst. 

"(dXJ) If !he number nf q1wlified sources or qualified products 
available lo ,:ompcle acltt•el)' for an anticipated future requirement 
is fewer 1/urn two actual munufa.e/urers or the produrts of two 
actual nwnufaclurers. respe.,:lwel.)1, lhe head of the agency t·oncented 
shall-

"(A J periodic(l/ly publish notice tn the Commerce. Business 
Daily soliciting additional sources or products lo seek qualif¥ca­
lion unless the contracting officer determines that such pubhca­
tion would compromise national security; and 

''(BJ bear the cost of conducting the S]Jecified testing and el'ol­
ualion (excluding the cost,s associated with producing the i tem 
or establishing tbe production, quality control, or other system 
to be Jested and evaluated) for a small business concern or o 
product ma11ufactured by a small business concern which hus 
met the standards specified for qualificatiott and which could 
reasonably be expected to compete for a contrat'l for lhal re­
quirement. but such cosls may be born~ only if the head of the 
agency determines Iha/ such addilio11al qualified sources or 
produrts are likely lo result in cost sut•irigs from increased com­
petition for future requ.iremenl.<1 sufficient lo amortize the costs 
incurred by lhe agency within a reasonable period of time con­
s,-den11g lhe duration and dollar ualue of anticipated {titure re­
qui reme11 ts. 

"<:JJ The head of on agen c.'I' shall require a prospective contractor 
requesting the United States lo bear leslirzg and evaluation costs 
under paragraph (1 X'B) to certify as to Us s tatus a.s a small business 
concern under sec/ion J of the Small Business Act. 

"(e) Within seven years after the establishment of a qualification. 
requirement under subsection (b) or within seuen years following an 
agenej•'s enforcement of a q11alifi-ed products list, qualified manu­
(ac_lurers list or qualified bidders l isl, an:r such qualification re­
quirement shall be examined and revalidated in oc:cordance with 
the requiremeni,s of subsection {b). The preceding sentence does ILOl 

apJ!l_v in the case of a qu!Jlification requirement for which a waiver 
/.8 tn effect under subsee/1011 (c)(:2)_ 

"ff) Except. in an emergency as determined by lhe head of the 
agency. whenever the head of lite agency determines not to e,,forc:e a 
quali{icalicm re4u1rement for a sol icitation. the agency may not 
thereafter c>nforce that qualific:ation requirement unless lhe agency 
romplies with the reqmremenls of subseclwn (bJ. 

"§ 2,120. Righls ;,, tecl1T1iral data 

"(aJ The legitimate proprietary interest of llit Untied S tate,;; and 
0( a contractor rn techn1<'al ur other data shall be defined in regulo­
ltons prescribed a.,;; par/ of the s,ngle system of G1wemme11t-w1de 
procurement regulatwns as defined 1n .•;ecticm U4J of the Office of 
Federal Procurement Polity Act. Suc·h regulations may not impair 
an..\1 nght of the United S tales or of any c:onlraclor with re.spec/ to 
P<llents or copyrights or an" other right in techntcol data other1111se 
established b): law. The foiluwwg fartur"R ,,;hall he co11.s1dercd in pre• 
sc-ribm,i such regulations: 
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''(1) Whether the tec/1111cal data was det1eloped­
"(A) exc/w;ively with Federal funds; 
"(B ) exclusively at priuate expense; or 
·'(C) in part with Federal funds and in part at priuate ex­

pense. 
''(2) The statement of congressional polil-y und objec:liu~ itt 

section 200 of title J5, the statement of purposes in section 2(bJ 
of the Small Busmess lnnoualiofl DetJelopme11/ Ac:/ of 1982 
(Public Law 97-JJ9; J,5 U.S.C. 638 note), and the declaration, of 
policy in section i of the Small Business Act (15 U.S.C. RJJJ. 

"(3) The interest of the United States in increasing compet;. 
tion and lowering costs b)· de11e/oping and locating alternat111e 
sources of supply arid manufacture. 

''(41 The polic_y set /'orth in sechon 120J(6) of the De(e11se 
Spa.re Parts Procurement Reform Act. 

"(b) Regulations prescribed under paragraph ( 1) shall require 
that, whenever practicable, u contract for supplies or servic:es en 
tered into by an agency named in section 230.J of this title wntain 
appropriate prouisions relating to tech1Lical data, including proui­
sions-

"(1) defining tha respective rights of the United States and 
the contractor or subcontractor (al any tier) regarding any Lech, 
nical data to be delivered under the contract; 

"(21 specifying the technical data, if any, lo be delluttred 
under the contract and delivery schedules for such delivery; 

''(31 establishing or referencing procedures for determining the 
acceptability of technical data to be delivered under the con. 
tract: 

"(4) establi,shing separate. contract line items for the technical 
data, if any, to be delivered under the contract: 

"(5) to the maximum practicable exleul, identif.ying, in ad­
vance of delivery, /echriical data which is l o be delivered with 
restrictions on the right of the United States to use such duta; 

"(6) requiring the contractor to ret1i,se any technical data de, 
livered ttnder the contra.cl to refl,ect engineering de.o;ign cha,1ges 
made during the performance of the contract and affecting the 
form, fit, and function of the items specified in the contract urul 
to deliver such reuised lechnicul data to an ngenc_y within a 
time specified in the contract: 

"(7) requiring the contractor to furnish wrillen assurance al 
the lime the technical duta i,s clelwered or is made available 
that the technical data is complete and accuro.le and satis{ie.s 
the requirements of the contract concerning technical data; 

"(8) establishing remedies to be auailable to the United Stale3 
when technical data required to be delivered or made a()ailable 
under the contract is fottnd to be incumplete or irtadequc1te or lo 
not sali.sfy the rc•quirements of the contract concerning technical 
data: and 

"(.9) authorizing the head nf the agency to withhold payments 
under the contract (or exercise such other remedies as the head 
of the agency considers appropriate) during any period if lht 
contractor does not meet the requirements of the ccmlracl per­
taining to the delh¥!Q' of technical data. 
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"(c) Nothing in this section or in section 2305(d) of this litle pro­
hibits the Secretary of Defense from prescribing standards for deter~ 
mining whether a contract entered into by the Department of De­
fense shall provide for a time to be speci(t.ed in I.he contract afler 
which the United States shall have the right lo use (or have used) 
for any purpose of the United Stales all technical data required lo 
be delivered to the United States under the contract or providinq_ for 
such a period of time (not to exceed 7 years) as a negotiation objec· 
live. 

"(d) The Secretary of Defense shall by regulation establish pro• 
gra,ms which provide domestic business concerns an opportunity to 
purchase or borrow replenishment parts from the United States for 
the purpose of design replication or modification, to be used by such 
concerns in the submission of subsequent offers to sell the same or 
like parts to the United States. Nothing in this paragraph limits 
the authority of the head of an agency to impose restrictions on such 
a program related to nationa.l security considerations, inventory 
needs of the United States, the improbability of futu.re purchases of 
the same or like parts, or any additional restriction otherwise re­
quired by law. 

"§ 2321. Validation of proprietary data restrictions 

"(a) A contract for supplies or services enlered into by the Depart­
ment of Defense which provides for the delivery bf technical data, 
shall pro1,1ide that-

"(1) a contractor or subcontractor at arty tier shall be pre• 
pared to f11,rnish to the contracting officer a written justifica­
tion for any restriction asserted by the contractor or subcontrac­
tor on the right of the United States to use such technical data; 
and 

"(2) the contracting officer may review the validity of any re­
striction asserted by the contractor or by a subcontractor under 
the contract on the right of the United States to u.se technical 
data furnished to the United States under the contract if the 
contracting officer determines that reasonable grounds exist Lo 
question the current validity of the asserted restriction and that 
the continued adherence to the asserted restriction by the 
United States would make it impracticable to procure the ite,n 
competitively at a later time. 

"(b) If after such review the contracting officer determines that a 
challenge to the asserted restriction i.s warranted, t/ze contracting of­
ficer shall provide written notu:e to the contractor or subcontractor 
asserting the restriction. Such notice shall slate~ 

"(1) the grounds for challenging the asserted restriction; and 
"(2) the requirement for a response within 60 days Justifying 

the current ualidity of the assert.ed restriction. 
"(c) If a contractor or subcontractor asserting a restriction subject 

to this section submits to the contracting officer a written request, 
showing the need for addi:tional time to compl-y with the require­
n!ent to justify the current validity of the asserted restriction, addi­
t~onal time to adequately permit the submission of such justifica­
tion shall lie provided by the contracting officer as appropriate. If a 
~rty asserting a restriction receives notices of cha/ lenges to restric­
tions on technical data from more than one contracting officer, and 

38-729 0 - 64 - 8 
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notifies each mntru('l,ng officer of the existc>nu• of num: than 011.e 
clw lle11g1·, the rcmlrmling o{firer i11it1alinp the first m fimt: '-'hu/. 
lenge, CL/ler com,ultatim, 111ilh the party asserting the restn·cticm and 
the other 1.:01,tra<·ling o(firers, shall fornwlale a schedule of re­
sponse~ to eal'l1 of the challenges that will afford the party ai;;serting 
the n•stric:lion unll1 cm equitable oppurtuflily lo respond lo each 
such ,·hc,llerige. 

''(d)(J) Upon c failure by the 1·untrodor or s1ibcontrartor lo submit 
an) respom;e under s1tbseclio11 lb). the cuntra.dwg officer shall issue 
a decision pertainin,: to lite t 1a /,d1ty of the asserted restriction. 

"(JJ If after ret•iew of any justifi,·utiott submittecl rn respo,u;e lo 
the notice proi11detl pursuant tu subsection rbJ. tht1 contracting offi. 
cer determines that the Justificat ion for the restriction on tire right 
of the United Stales to u.9e lechnic-a/ dala does not support ade­
quafe/."t' the a.~erted restriction on the technical data, o co11tractins 
offic:er shall within 60 days of receipt of anJ Justific:atiun submitted, 
issue a decision or notify the party asserting the restriction of the 
lime within which a deciswn will be issued. 

"(e) If a claim pertaining In the ualidily of the asserled restru:tion 
is submitted in wri ting to a contracting officer by a contractor or 
subcontractor at any tier, such claim shall be considered a claim 
within the meaning of the Contract Disputes A ct of 1978 (41 U.S.C. 
601 et seq.). 

''tf)(I ) If, upon final di..c;position, the contracting officer's challenge 
to the res trirtion on the n'ghl of lite United States lo use such tech­
nical da,la is sustained-

"(AJ the restriction on the right of the United Stales to use 
the technicul data shall be cancelled: rmd 

11(8) if the cz.sserted restriction is found nvt to be substantially 
ju.stified, the co,itractor or subcontractor, as appropriate. shall 
be !table to the United States for payment of the cost to the 
United States of reuietoing the asserted restriction and the fees 
and other expenses (as defined in section 2J,12(d)(2XAJ of title 
28) incurred by the United States in challenging the asserted re• 
striction, unless special drcumstances would make such pay• 
ment unjust. 

"(fJ) If. upon final disposition, the contracting officer's challenge 
to the restriction on the right of the United States to use such tech• 
meal data i.s not su.c;tained-

''(A ) the Uruted States shall continue lo be bound by the re­
striction- and 

"(B) the United Stales shall be liable for payment to the par1y_ 
asserting the restriction for fees and other expenses (as defined 
in section ;lf/J2(dX2)(A ) of title 28) incurred by the party assert­
ing the restriction u, defending the asserliue restriction if tlte 
challenge by the United States is fourtd not to be made in good 
fo ith. 

"§ 2.122. Limifatiun un 1;111al/ bu:sineis .~et-asides 
"(al The head uf an agency may not authorize a procurement to bt 

set-aside for p<1rt1ctpation only by small business concerns in th~{ 
case of a procurement undPr the Foreign M ilitary Sales program, 1 

the foreign purc·haser specifies the sources qualifi.ed tu meet the rt­
quirement anci only one of those sources is a small business roncer~ 
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bidders' lists, and to any qualification requireml:!nt established 
after the effective date or this provision. 

The House amendment would also preclude the Department of 
Defense from denying an offeror the opportunity to submit and 
have its bid considered solely because the potentiaJ offeror was not 
on a qualified bidders' I ist. quallfled manufacturers' list or quali­
fied products list, if the potential offeror can demonstrate before 
the date of contract award that it meets Lhe prescribed standards. 
This provision specifically states that it does not require refen-al Lo 
the SmaJl Business Administration of an agency's decisim, that 311 
offeror has not met the qualification requirement. 

For aU qualification requirements other than qualified bidders' 
lists, qualified manufacturers' lists and qualified products lists, lhe 
amendment would authorize the head of the purchasing office to 
waive the re4uirement that the agency specify in writing all re­
quirements that must be satisfled by a potential offeror for a re­
newable two-year period if the head of lhe purchasing office, afteJ" 
review by Lhe appropriate competition advocate, determines that it 
is unreasonable, because of cost, inability to acquire, or other cir­
cumstances, to specHy the standards for qualification that a pro­
spective offeror or its product, must satisfy. 

Rights in technical dala.-The House bill contained two provi­
sions (secs. 808, 812) addressing the issue of rights in technical 
data. One provision stated the situations in which the government 
would acquire unlimited rights in technical data, required the con­
tractor to warrant that the data it provided was complete and accu­
rate, would provide that the government may ignore, correct or 
cancel any improper restriction on the release of data if the con­
tractor fai led to satisfactorily substantiate the propriety of the re­
striction, and would require the Secretary of Defense to prescribe 
regulations for determining whether a defense contract would con­
tain a time limit (not to exceed seven years) on a contractor's right. 
to limit the government's use of technical data. 

An additional provision in the House bill would require the Sec­
retary of Defense to prescribe by regulation what constitutes the 
legitimate proprietary interest of a contractor in technical data. In 
prescribing such regulations, Lhe Secretary of Defense would be di­
rected to give consideration to the statement and objectives of nu­
merous statutes relating to Small Business where appropriate, on 
the placement of a time limit on the right of a company to limit 
l'elease of technical data developed at private expense, or in whole 
or in par-L with Federal funds, requiring a contracLor to include in 
development and production contracts provisions pertaining to 
technical data, and dlrecting the department to establish programs 
to provide domestic concerns an opportunity to purchase or borrow 
parts for desjgn replication. 

The Senate amendment contained similar provisions except witb 
respect to the delineation of the sjtuatfons in which the gove1:n· 
ment acquired unlimited rights in technical data and the proscnp­
tion of a time limit on the contractor's ability to restrict use of 
technical data. 

The House recedes with an amendment. 
The conferees a.knowledge that legislation wruch would accom· 

modate in every case of the government's interest in being able to 



321 

use controctors'_ tcdtnH.:al dala to ollow other poteuLtal comp~111ors 
to pr~duce ~he ttem as well ,1s _a c:ontractor's right lu proltd dnta 
r~latmg t_o nem_s or processes 1t dPve)oped at its own expl"nSe, is 
virtually 1mposs1ble The confer·ees believe Lhat the direction Lo lhe 
Department of Defense• provided in the conference omt>11dment to 
prescdhe regulalionb defining the legitimate interests of the 
United ~tale!- and of a contractor to be imJ,lE>mented in the svstem 
of government-wide procurement regulations will afford the be:,t 
?PP~rtunlly to r each a fair and. reasonable balru1c1.• of' these compel 
mg 11~terests. ~he a n,1endment f~i:ther !'Cqurrf'S thRl thP regulations 
lake into cons1derat1on the pol 1c.:1es with respect to technical data 
euw-~c!ated by ~h e Cong-r('SS in this and other IPgis lation. The latter 
prov1s~on was mtend<:d lo ensure that legislative policies otherwise 
en_uncrated ar e not disregarded when implPmenting the policies of 
lh1s act. 
_ The f-!ouse amendme!lt broadens Lhe scope of the Sena.le provi­

s~on whtc~ would req~tre contracts to c·onlaio appropriate provi­
s1o~s relating ~o techf!lCal data so that the provision now applies t.o 
1111 items, not JUSl maJOr systems. _1'h«; Seuat~ proyision authoriz.in~ 
th~ Secr~ta1:y of Defense tn establish tn a sohc1tal1on or as a negoti­
a~ion obJect.1ve a d~te Hftl.!.r which the govcmment will acquire the 
nght to use technical data. was amended to authorize the Secre­
tary to estabJish a set period of Lime (not to exceed seven years> as 
a negotiation objective. 

Validation of prvpn'.elary data restrictit>ns.-The House bi]J cun­
lained a provision (sec. 808(bH that would require a contract fOJ· the 
acquisilion of supplies (that includes a requirement for technical 
daLal Lo require the con tractor to possess an appl'oved daLc1 man­
agement system before I he Urutf'd State$ accepts any data to be de­
livered under the contract. It wouJd also permit the United States 
to ignore, cancel or correct any restriction on the release of techni­
cal data if the contractor fails to substantiate t ht! rest.rictiun within 
60 days of a request to do so. The contractor wuuld a lso be 1·cquired 
to pay the government's costs in challenging such a restriction if 
the contractor's asserted restrict.ion was not substantially justified, 
but the governmen t could not assert any rigl1t to challenge such 
resLrictions beyond Lhe three-year period after final payment under 
the contract 

The Senate amendment contained a similar provision (sec. 
19fl(a)). 

The House recedes with an amendment specifying a procedure 
for both the United Stale,; and a contractor or subcontractor at any 
tier to equital.ily resolve challenges to ru:serLed resrrictions 011 the 
governmenl'~ righL Lo use technieal dota. The amendment. would 
also provide for an extension of tht.> GO-day time periud l<>r subrru_t­
ling informalion justifying the asserted restrktiun if good cause 1s 
shown a nd require the United Stales to pay ihe i:o~ts incun-ed by a 
party defending such restTiction if the challenge by the govern­
ment of the contracwr's ttsserted restrict.ion 1.m lec.-hnical <lata wa:s 
not in good failh. 

Commercial pncwg /'or supplies.-The H ousP hill t'ontained a pro­
vision (sec. 8121 that would predude lhe Deprutmenl of Defense 
from entering into a contract using ullwr than competitive proce­
dures for the purchm,e of spare or replacemcnl parts havin~ a com-



rupted? We wm start In t.11e morning. 
The Senator rrom Delaware Is here. 
a.nd he has five a:mendment.s. 

Mr. BYRD. Mr. President, as to to· 
morrow, the cloture on the DOD bill 
will beup. 

Mr. NUNN. IL Is my hope that that 
would not be necessary. Everyone hn.s 
helped and cooperated and no one has 
tried to hOld up this blll. a.nd I believe 
we can continue this way. 1 hope we 
will not have to have a vot.e on the 
DOD blll. 

Mr. BYRD. Mr. President, If the clo­
ture votes on the Byrd amendment 
and on the Dole amendment to the 
Byrd amendment are put over and 
those votes occur tomorrow and they 
fall-both of t.hem-then the next vot.e 
1mmedla.tely would be on the cloture 
motion to shut olf debate on the DOD 
bUI. That ls what lite distinguished 
Senat.or Crom Georgia Is hoping t.o 
avoid, and 1 would like to avoid It, loo, 
because there is no desire lo !lllbust.er 
these bills. 

Mr. HARKIN. Mr. Presldent. reserv­
ing the right to obJect-

Mr. DOLE. Mr President, Jet us get 
our agreement, tf we can. 

The PRESIDING OFFICER. Is 
there objection to the unanimous-con­
sent request propounded by the major­
ity Leader? 

Mr. HARKIN. Mr. President, reserv­
ing the right to obJect, I lnQulre or the 
majority leader. Did be say lhaL they 
might be back on the Iloor yet. Lhls 
e,enlng with I.he unanimous-consent 
agreement, or will you do It tomorrow 
morning? 

Mr. DOLE. I would llke to do IL I.his 
evening, or we would take about an 
hour of the Ume tomorrow rrom the 
DOD bilL 

Mr. GOLDWATER. Mr. President.. 
we have been here aU day. We have 
worked hard on this bill all t.hls week, 
and this kind of tactic just delays and 
delays and delays. I think it Is time we 
knock it off and go home. 

We have two amendments or the 
Senat.or from Ohio that will not t-ake 
Jong. We have an agreement with the 
dlsLlnguished Senator from Massacbu• 
setts for a vot.e t.omorrow. We have an 
understanding with the Senator trom 
Delaware that we will be In and we 
will be ready to get on the road as 
soon as 9 o'clock comes and we have 
had a vote on cloture, If you want t.o 
have a vote on cloture. 

I would like t.o see l! we can st.op the 
discussion now and get on with the 
business: and the majority leader and 
t he mtnorilY leader can get back In 
tbelr Uttle hole and talk about. It. 
[Laughter.] 

The PRESIDING OFFICER. Is 
there objection t.o the unanimous-con• 
sen t request. Propounded by the major· 
lty leader? The Chair hears none, and 
it. la so order ed . 

Mr. GLENN. Mr. President., I have 
sent an amendment to the desk, and I 
ask for Its lnunedlat-e consideration. 

Mr. GOLDWATER. Mr. President, 
may we have order? 

The PRESIDING OFFICER. The 
Senate will be In order. 

The question recurs now on the 
Wilson amendment, No. 2695. 

Mr. GLENN. I ask unanimous con 
sent tbat t.hal amendment be set aside 
Ior the consideration of these two 
amendments. 

The PRESIDING OFFICER. ls 
there objection? The Cha.Ir hears 
none, and it is so ordered. 

The Senator from Ohio is recog­
ruzed. 

M.r. GLENN. Mr President. may we 
nave order? 

The PRESIDING OFFICER. All 
those wbo wish to carry on con,•ersa­
tions will please retire to the cloak­
room. 

□ 2300 
Mr. DOLE. Mr Pre.c;ldent, will tbc 

Sena.tor from Ohio yield? 
Mr. GLEN'N. l yield. 
Mr. DOLE. Mr President, let me in­

dicate that we are going to convene aL 
8 o·clock in the morning, which means 
the cloture vote. il It wUI occur, wlll be 
at.9. 

The PRESIDING OFFICER. The 
Senator from Ohio Ls recognlzed. 

Ali!ENDM&l'IT NO. 264 I 

<PurpOSc; To establish rights reltlUng to the 
use, release. and disclosure of Lechnlcal 
data) 
Mr. GLENN. Mr. President, I send 

an amendment to lhe desk and ask ror 
Its lm.medlate consideration. 

The PRESIDING OFFICER. The 
amendment. will be stated. 

The legislative clerk read a.s follows: 
The Senator from Ohio [Mr. GL&NN} pro­

p<>ses 1Ll1 amendment numbered 264 l. 

Mr. GLENN. Mr. President. I w 
unanimous consent I.hat t.he reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. WIU1• 
out objection. It Is so ordered. 

The amendment Is as follows: 
On page 186, bet•~n lines 9 and 10. 

Insert lhe CollowlnR new seellon: 
SEC. t63. RIGIITS ltEl .ATING TV Tm; l1,F.. REt.►;"~t. 

A~D Dl,l'LOSCIU, 0►' TEl'IL'IIC-AJ. 
DATA. 

(a) RIClliTS IN 'l'J:cKNI CAL OATA.-5Ubset· 
Uon ca> or section 2320 o! Ulle 10, Unll.ed 
States Code, is llJllended Lo read as follows: 

--ca><l> The Secretary or Defense shall 
prescribe regulations t.O define the legit!· 
mate interest ot the United Stala and or a 
contractor or subcontract.or In technlcal 
data pertaining Lo a product. or process. 
Such regulations shall be Included ln regula· 
tlons of th e Oep1utment of Defeo.5e pre­
~rtbed a.s 1>art. or the Federal Acquls!Uon 
Rqula.Uon. Such regulations may not 
Impair any right of tile United States or of 
any coot.racl.c>r or subcoo1J11Cl.or with re­
spect to po.t.cnt.s or copyrights or any other 
right In t.echnlcal data otherwise established 
by 1a11o•. 

"(2) Such reaulaUom 
lowtn~ provtslons· Shall lnc1Udt 

" (A) ln lbe eue ot Iba 
LhaL Is developed by a a Ptoc!uct Qr 
tract.or exclusively wtJ.°111ract.or or 
United SI.al.es shal.1 have :edera1 fu...._­
to use, releMe, or db(: e IUlllnu~ ~ 
pert.ainln11 to the JJrodu t<>lle tec1tn1c1i '-

.. <B> In lhe case of : or P~ .... 
that. Is developed by & co PrOdlicl. Qr 
tractor exchu;tvely at P~t~r or ~ 
contract.or or subcont va~ ~•~ -­
right of the go11errun:ttor lllay 1111111 ~ 
than lntemal operatlons t,o ""' Cfor ~ 
purl)C)RSJ, reJc>-. or dlac"rd lllll:n~~ 
out.,ldc lhe GovernmenL l 011e lo ~ 
Laln1n11 to lhe Product or PecllnleaJ daia-

.. (CI Notwlt.hsl.andJna g~' -
the Government may use, r(:]llalttr1.11h tlh 
ttthoical dala P"rtalnlnll tt, ~. Or ~ 
proc~ lo persona outsld . a ~ 
1f such Lt-chnlcal dab. is ~t~he Oov~~ 
a\·ailable or U- tnvts, Pu~ 

"<I I su<"h use, release or di 1 • 
.. mis necessary for ~merr;r,c oa~•rf.'-

ovcrhaut; or ~J n111.1r _. --,n, Is a use, rell'L'lf! or dl6c 
forettrn iovernml'Dt 111ai is In th loau~ IO , 
the United States and ls requireJ :n!~., 
llonal or informational Plllp(),stt or e,~ 

" Iii I such use. release, or disc? 
made .,;ubJcct 10 a Prohibition ::u" Ii 
person lo whom the da.ta ls reJr I Ult 
closed ma>' not £urthcr ~ rel aaed or 4 
close such data: and ' H&t or 4 

·crn I Lhc contract-or or $Ul><'on~ 
~eru~ the r ..-.trkllon 15 n~,flNI 01 It­
use rt>lc-ase. or cllsclosure tllCII 

'"1D1 1n the cas<" or a ProdUtt or r 
that b det·e1oped In pa.rt with J-'edl,rJ C: 
and In part at private <'XJ)t'nu, rltllll la 
te<"hnlcal data pertalmng to SU<"b PfOdutt • 
prot't'ss shall br ncgotla1ed as early 1n !ht 
acqtuslllon proce&,; as Prutlcablt 'Plfflf, 
ably durln11 contract n,:,11otlaUon.1), bUlil 
upon consld1•ratlon of Lbc !ollowm1 f&d!U 

"II> The i.t.,tem1•nt or COn&l'l'S5tonal POiie, 
and obJect lvt.!1! In s ri:1 Ion 200 or title 35, ui. 
statement or purpo.,;es in sec:tlon tlb> 01 lilt 
Small Buslnt'.$$ lnllO\'allon Ofo\'elo~Dl 
Act of 1982 Cl:i u.s.c. 638 DOU!), and !ht 
declaration of pollt.i; in srctlon 2 of Ult 
Small Business Act c 15 U.S.C. 6311. 

--1u1 The lni.erest or the UnltNI Statn ii 
increasing compt>lllloo and Jowedna cllll&t 
by dcvtloplng and localln& altcl'IIIIM 
sources of supply and inanufarturc. 

'llill The lntcresl o! the United States ID 
encouraging contractors to dcvelOP at ~ 
vau expense Items for use by the Oo1ffll' 
menl. 

'( E l A contractor or subcOntractor, or • 
prospr<"t Ive conlrnctor or subcOntrv«t. 
that develops a product or pl'O('t'$$ e~clw:l 
Is at private exiwnse ma.v not be niqllll 
as a condition of being rC$ponslre ~~ 
taUon or as a condtlion o( bciJtg rn.,.,.-·­
lo a i;ollcltatlon or as a condition for 1111 

award or a contract, to sell or ol.befTo:': 
linqulsh to the Onlted StaloeS anY rll "' 
lechnlca.l data that would permit Ult ': pd­
or release or dlsclosure or, such da"' ur,1111 
sons out.side the Government eicct¥,:....,. 
the conditions described tn ~~ 
(2)(C). 

.., Fl The Secretary of Oefen.st' mar-bCGlt.: 
" (I> negotiate with a contractor 0~:,_, ,A 

tractor to cool.rile~ for the ~~,n, IO • 
rights In Lechnlcal data pen-" cb -­
product or p.roces., developed bf ,u a& prl­
Lractor or subcontractor exctusfvtll' at!P 
vat.e e,cpense Jr necessuY to develOP urt·"' 
Uve sources of supply and ml\llufaet ' 
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' • l,O limit rlghlS or I lie Vnlled 
• nnlcal data oertalnlug to n 
,ec ccss developed entirely or Lu 
pd~ro.1 fund~ lf Lhe United Stntes 
e aJty-fre1> llcensi- to use. rc­
rol~se the do.ti\ for purposrs or 
scstAtes <Including purposes or 
procurement). 
15 subseoUon. Urn term ·Federnl 

1 Regulation· means Lhll single 
oovcroment-wlde procurement 
BS deClocd In section 4C4l or the 
iedernl Procurement Policy Act 
03(4)),". 
A'J'lOl'f Of Pnornn,"J'ARY D.A.'rA R E· 
-Section 2321 or title 10, United 

1 Is nmcnded-
;ccuoo (n><2J, by Inserting ", nt 
:rorc the end of lhe 3-year period 
m the date I he final paymeoL ls 
,e controet," after " maY review"; 

,eeuon <b>-
nsertlnR "sp1u:lrle" after "state 
1se (lJ; and 
nklng out "and" at Lile end of 

rlklng out the prrlod al the end 
tl and lnsenlns In lieu lht•reof "; 

ddlng Bl the end lhe fo llowing 

, that evidence of nccept.ance by 
t ngeocy of n restriction identical 
rted resLrlctlon within Lbe 3-year 
:ed!ng t,he challenge shall servt> 
tlon ror lhc asserled rest,,:lclion 

1 accept.nnce occurred o.Her a 
,e accepted rcslrlcllon under this 
J 
accepted restriction was t\SSCrl.ed 
1e contm<'lor or s ubcontTnclor to 
notice Is being pro\•lded.". 

FORMING AMENDMDITS.-Secllon 
Department of Defense Author!­

• 1985 (10 U.S.C. 2301 note), Is 

1ert1ng "and" at the end of para­

rtking out "; and" at the end of 
(5) and lnsertlng In lieu thereof a 

lklng out paragraph (6). 
,um 1'01\ REVISION OF REGULA· 
e regulations required by section 
>f title 10, United Slat.es Code las 
1y subsection (al>. shall be pre­
I lo.Ler Lhnn 180 dayi; arter the 
enactment of thls Act. 
~- Mr. President. I rise for 
:lerat.lon of an amendn1ent Lo 
authorization bill concerning 
data rights. This amendment. 
Lo legislation passed by the 

•m.mlttee on Armed Services 
.troverslal. 
ackard Commission report. 
t-
st recognize the delicate and ncc­
incc between the oovernment's 
it !or technical dnta and the ben­
Nallon that comes from protect­
lvate sector's proprietary rights. 
ce m1111t be struck so as to fost.cr 
:al Innovation and private lnvcst­
h Is so Important in developing 
ta! to our defense. 
wholehear tedly with that. ob-

mtty drafted, title 10. United 
Ide, sections 2320 and 2321, 

which were enacted as part of the De­
fense Procurement Reform Act, title 
XTI o! t h e fiscal year 1985 DOD au­
thorization bill, establish the param­
Pl.ers for DOD regulations on the right 
to use t.cchnicaJ data provided the 
Government by Its contractors. 

There arc two problem areas with 
I.he exiling language which mY amend­
ment. addresses in order Lo preserve 
Lhe delicate balancing or lnirrests be­
tween t.he Government 's nred to ac. 
quire the right to release tN h lical 
data to ensure competition nm.I the 
cont.ractor's Interest In preserving val­
uable 1>ropert.y rlgllt.s in datn on p rod­
ucts whic h they develop at. their own 
expense. 

FlrsL, my amendment would amend 
section 2320 of Litle 10 to clarify t hat: 
Ii the item to which the technical data 
relates was developed at private ex­
pense, Lile contractor retains Lhe un­
llmlLed righ ts In data and cannot, be 
requlred, as a condlt.ion or bidding on a 
Government, contract. to give the Gov­
ernment. the right to release to other 
contractors technical dala relating Lo 
Items lhe contractor developed aL Its 
own expense. This intent was not 
made clear In the original language. 

For those items dt>veloped at Gov­
errunent expense, Lhe G0VPrnmcnt has 
unlimited rights In the lechnical data. 
With respect to Items developed with a 
mixture of Government and con trac­
Lor money, my amendtnent state:.; thaL 
t he Government's rlghls to use, re­
lease, or disclose technical dat.a must 
be negotiated In the cont.ract for deliv­
ery of the item to which the data re­
lates or as soon thereafter as practica­
ble. The determination of such rights 
should be based on consideration of 
pertinent fact.ors such as the Govern­
ment's need to retain the right to use, 
release. or d isclose the data In order to 
complete future requirements. and the 
contractor's interest in retaining 
rights in data relating to innovative 
products or processes, Including t hose 
related Lo Items for sale to the general 
public. 

Second, this legislation will amend 
section 2321 or title 10: First. to pro­
hibit. the Government from challeng­
ing a contractor's restriction on Lhe re­
lease of technical data a~ any time 
after the 3-year period beginning on 
the date the final payment. Is made: 
second, to require the Government Lo 
stale the speclflc grounds for challeng­
ing the asserted restriction; and t.hlrd, 
to allow the contractor to assert In re­
sponse Lo a challenge, Lhat a Federal 
agency has reviewed the same data 
wit hin t he 3-yea r pe1·lod preceding the 
challenge, and Iound the contractor's 
restr iction appropr iate. 

Mr. President, l am concerned tl1at 
In our zeal t.o expand competltlon In 
the defense sector and obtain data 
rights for the Government., we coUld 
be causing great damage to private in­
dustry. I strongh• feel that. It is essen-

tial to protect the legitimate rights in 
Its privately developed technology. I 
believe this legislation goes a long way 
toward providing the balance of the 
Government's need for technical data 
and the need to protect the private 
sector's proprietary rights. 

Mr. President, the Packard Conunis­
sion made certain recomm.edations 
wit.h regartl l,o lec.hnicat data rights 
that companies should have In the In­
terest of promoting more Investment 
In research and development.. 

I have pu~ those recommendations 
into legislative language. We have dis• 
cussed il with both sides of the aisle. I 
believe the floor managers are bolh 
prepared to M'cepl this. 

Tile PRESIDING OFFICER. The 
Sen alor from Arizona. 

Mr. GOLDWATER. Mr. President, 
We have looked at. his amendment and 
find nothing wrong with it. We wlll 
accept IL. 

The PRESIDING OFFICER. The 
quest.ion is on agreeing to ~he amend­
me nt.. or I he Senalor from Ohio. 

The amendment (No. 2641> was 
agreed to. 

Mr. GLENN. Mr. PresldcnL, 1 move 
Lo reconsider the vote by which the 
amendment was agreed lo. 

Mr. GOLDWATER. Mr. President, I 
move to lay t.hat motion on the table. 

The motion to lay on tile table was 
agreed to. 

111\l&NDllENT NO. 2841 

<Purpose: To grant access t.o the Secretary 
of Defense lo all Lniormal,Oln regn.rcllng 
nuclear proliferation matters> 
Mr. GLENN. Mr. President, I send to 

the desk another amendment and ask 
for Its immediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stat.cd. 

The leglslat.lvc clerk r ead as follows: 
The Sc:naLor from Ohio CMr. 01.1,.trn-J pro­

poses an amendment numbered 2642. 
Mr. GLENN. Mr. Presldenl. I ask 

unanimous consent that the reacting or 
t.he runendmenL be dispensed with. 

The PRESIDING OFFICER. With­
out objection, It is so ordered. 

The amendment Is as follows: 
On page 229. between lines 14 and 15, 

Insert the following new secllon: 
SEC. IUI. 'iUCU,AR '1;0);-l'IIOLffERATION lNFQR. 

MATloN. 
Section 602 or the Nuclear Non-Pr ollrora• 

tlon l\c, o! 1978 C22 tJ .S.C. 3281) Is amend­
ed-

OJ In subsecUon Ccl, by Inserting "th e De­
partment of Defense," nfLer "Department of 
State,"; and 

(2) by adding at the end the followlng new 
subsecl!on: 

"Cr> 0pon request, the Secretary of De­
fense shnll have access to all lnforme.tton re­
garding nuclear proliferation matters which 
~he Secretary of SlaLe or the Secrett\J'y or 
Energy ha.s or is enLILled t.o ht1vc, lncludJng 
all conununicaUons. mate rlnls, documents, 
and records relating lo such matters, lnclud­
ing cables from Unlt.cd Stat.es dlploinntlc 
mission~.". 
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as it has been in 1981. The committee agreed to an increase in the 
threshold in Public Law 98-525 based on statements by the Defense 
Department that, although the certification would be required for 
contracts between $100,000 and $500,000, the Defense Department 
would not routinely require pre-award audits before awarding con­
tracts between that amount. The commit tee is concerned that 
audits prior to award are being routinely requested, even when not 
necessary to ensure the reasonableness of the contractor's price. 
The committee bel ieves this contributes to the lengthening of the 
acquisiton le~d time .inrl recommends a reevaluation of the guid­
ance provided Defense Department personnel on use of pre-award 
audits. Furthermore, Lhe Defense Department is directed to t eporl 
to the committee on the impact and cost effectiveness of making 
contracts between $100,000 to $500,000 subject to this Act. 

SECTION 913~RJGHTS IN TECHNICAL DATA 

Sections 2320 and 2321, 'Title 10, United States Code, added as 
pa1·t of the Defense Procurement Reform Act, Title XII of the fiscal 
year 1985 Defense Authorization Act (Public Law 98-525), establish 
the parameters for Department of Defense regulations on the righl 
to use technical data provided the government by its conlractors. 
The committee is concerned that the Department of Defense, in its 
regulations and in certain acquisitions, has upset the delicate bal­
ancir1g of interests between the government's need to acquire tbe 
right to release technical data to ensure competition and the con­
tractor's interest in presctving valuable property rights in data on 
products that they develop a t tbefr own expense. The committee is 
also aware of the continuing need fo the Department of Defense t.o 
maintafo its access to advanced technologjes developed at private 
expense. 

Although Congress bas mandated increased competition in the 
Defense Department's acquisition of goods and services. the com­
mit.Lee believes many alternatives exist to achieve that. goal, and do 
so more effectively, without coercing contractors and subcontrac­
tors into relinquishing legitimate rights in technical data. For ex­
ample, greater use of licensing arrangements, agreements to re• 
quire a contractor to maintain and update technical data, and the 
g_overnment;s use of dat.a to evaluate the acceptability of a poten, 
tlal offeror's product cou Id result in a much fairer accommodation 
of t he inter~sts of all parties. 

The committee .is a lso concerned that the proposed Defense De­
partment regulations published by the Department of Defense for 
publk comrneot September 10, 1985 defines the term "developed" 
in an excessively stringenl manner by requiring an "actual reduc­
tion to practice"-a term of art used to establish eligibility for a 
p:::11.eut The Committ.et.> believes that, for purposes of determining 
whether an item has been developed at private expense, an item or 
process should generally be considered "developed'' if the item or 
process exists and reasonable persons skilled in t.he applicable art 
would conclude that the item will work as intended with a high 
pr?bability. The committee recognizes that circumstances may 
~x1st und~r which such a definition would not be appropriate, for 
mstance, m the area of basic research. 
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Ou~ to the need to craft a definition that may be different, de­
pending on the type of data involved. and the d ivergent views of 
experts on this subject, as well as the absence of hearings on Lhis 
specific issue, the committee believes that lo define the term legis­
latively would be unappropriate. Instead, the committee has direct­
ed the Secretary of Defense to craft the specific limitations of the 
term. For similar reasons the committee has directed the Secretary 
to determine through regulations what constitutes "private ex­
pense." 

In addition, the committee believes that challenges to restrictions 
on the release of data should be made promptly and only when a 
restriction is believed to be inappropriate. To expect a contractor to 
maintain indefinitely detailed accounting records that would be 
necessary to prove that a contractor paid for development of an 
item is unreasonable. 

Section 913 would amend section 2320 of title 10 to clarify that, if 
the item to which the technical data relates was developed at pri­
vate expense, the contractor retains the unlimited rights in data 
and cannot be requfred, as a condition of bidding on a government 
contract, to give the government the right to release to other con­
tractors technical data relat ing to items the contractor developed 
at its own expense. For those ilems developed at government ex• 
pense, the government has unlimited rights in the technical data. 
With respect to items developed with a mixt ure of government and 
contractor money. the committee believes that the government's 
rights to use, release or disclose technical data must be established 
in the contract for delivery of the item to which the data rela tes or 
as soon thereafter as practicable. The determination of such rights 
should be based on consideration of pertinent factors such as the 
government's need to retain the r igh t to use, release or disclose the 
data in order to compete future requirements, and the contractor's 
interest in retaining rights in data relating to innovative products 
or processes, including those related to items for sale to the general 
public. 

Section 913 relates to ascertainmen t of t:he rights to use, release 
or disclose data and is not intended as direction to the Defense De­
partment on the issue of whether technical data must be delivered. 
For example, there are many circumstances exist in which the gov­
ernment does not need to acquire technical data. Nor is this section 
intended to preclude the government and its contractors from 
agreeing to al ter the rights accorded either party under this sec­
tion. For example, the government may agree to give a contractor 
a license to use data developed at government expense provided the 
government retains the r ight to use, release, or disclose the data 
for government purposes, including competitive acquisition; or the 
government may negotiate for the right to use, release or disclose 
data developed at private expense. 

Section 913 would also a mend section 2321(a)(2) of title 10: ( I) to 
prohibit the government from challenging a contractor's rest riction 
on the release of technicaJ data at a ny time after the three-year 
period after fina l payment under the contract or delivery of the 
data, whjchever is later; (2) to require the govern1:1e~t to state the 
specific grounds for challenging an asserted restr1ct1on; and (3) to 
allow the contractor to assert in response to a challenge that the 
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Defense Department has rnviewed the same data within the last 
t hree years and found the contractor's restriction appropriate. 

SECTION 914-PRICES FOR PRODUCTS SOLJ) COMMERCIALLY 

A provision of the Defense Procurement Jmprovemenl Act 
(Public Law 99-145) which requires the government to pu.rchase al 
the lowest commercial price, has resulted in s ignificant problems 
for compa nies desiring to provide commercial products to the gov­
ernment.. Industry has objected to t he standards utilized by t he De­
partment of Defense in establishing the contractors' commercial 
price. In addit ion, con tractors a re seriously concerned about main­
ta ining the confidentiality of data relating to the pricing of prod­
ucts sold in the commercial market . 

After consideration of these objections and review of the policy 
behind adopt ion of the provision, the committee recommends a pro­
vision (sec. 914) that would specifically exclude the following con­
s iderations when determining the company's lowest commercial 
price: (1) sales to the Federal government; (2) int racompany sales 
or transfers; (3) sales to dealers, dis tributors. or origina l equipment 
manufacturers, unless the government can demonstrate that the 
sale is under the same terms and conditions as a sale to a dealer, 
distributor 01· original equipment manufactureri (4) sales to foreign 
purchasers; and (5) sales to educat ional ins titutions for educational 
purposes. This cha nge would ensure that the government is offered 
a product at a price equaJ to 01· better than the company's lowest 
"market determined" price. 

'rhe provis ion would also clarify that the data underlying the 
prices of products sold commercia lly are not subject to disclosure 
under t he audit righ ts a vailable to government agencies. Such pric· 
ing data is highly sensitive and includes financial information thaL 
the govern ment does not need in order to enforce t he law. 

Finally, the committee wishes to clarify that this section is not 
intended to be applied to contracts or orders under the multjple 
award schedule programs administered by the General Services 
AdministrnLion and the Veterans Administra tion. 1n t his regard 
the committee recognizes the unique nature and the special pro­
curement procedures utilized in establishing the multiple award 
schedule. 

SECTION 915-FUNDING OF PROCUREMENT TECHNICAL ASSISTANCE 
PROGRAMS SERVING DISTRESSED AREAS 

In ~he liscal year 1986 Department of Defense a uthorization act 
(Public Law 90-145) Congress authorized the Department of De­
fense to pay up to 75 percent of a procurement technical assistance 
center's costs if the center was in a distressed area and was spon­
sored by a local government. The committee believes that any 
center which serves a distressed area should be entitled to the 
higher funding amount. 

The ~ommittee recommends that the Department of Defense be 
a uthorized to pay up lo 75 percent of the cost of running an out­
reach center sponsored by any state, local government or privaLe, 
nonprofit organization, if the center serves an area with an unem· 
ployment rate one percent higher than the national average. 
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'·(ii) at the current rate prescribed by lhe Secretary of' the 
TreaSUTJ' under section 66':il of the Internal Revenue Code 
of' 1,954;-and 

"(BJ if the submi.ssion of such defective data was a knowing 
submission, for an additional amount equal to the amount of 
the overpa.ymen l. 

"(2) Except as prouided under subsection (d). the liability of a con­
tractor under this subsection shall not be affected by the contrac­
tor's refusal lo submit a certification nnder subsertion (a)(_2 ) with re­
spect to the cost or pricing data irwofued. 

·'({) RIGHT OF UNITED Sr.Ares TO EXAMINE CONTRACTOR 
REcoRDs. -( l) Fnr the purpo!:e of eualuati ng ! he a(.'CU racy, complete­
ness, and currency of cos/ or pricing data required to bP submitted 
by this section with respect to a contract or subcontrocl, the head of 
the agew.-y, acting throuqh any authorized representative of the 
head of the agencJ1 who 1.s an employee of the United States or· a 
member of lhe armed forces. shall haue the 1ight tu examine all 
records of' rhe contractor or subcontractor relaierl to-

"(A) the proposal for the contract or subcontract: 
"(B) the discu.~sions con.diicted on the proposal: 
"(C) pricing of the con.tract or subcontract; or 
''(D) performance of the contract or subcontract. 

"(2) The right of the head of an agency under paragraph (1) shall 
expire three years after final payment under the contract or subcon­
tract. 

"(3) In thi,s subsection, the term 'records' includes books, dvcu• 
men.ls, and other data. 

''(g) CosT OR PrucrNG DATA DEFINED.-lri lhi.s section. the term 
'cost or pricing data ' means all information that i$ uerifUJ.ble and 
that, as of the date of agreement on the price of a contract (or the 
price of a contract modification). a prudent buyer or seller would 
reasonably expect to affect price negoti.ation.s significantly. Such 
term does not include information that is judgmental, but does in­
clude the factual information from which a j,,dgment was de­
riued. •~ 

(b) CoNFOBMrNG AMENDMENTS.-(1) Subsec.tion (/) of section 2306 
of such title is amended to read as follows: 

"(f) So-called 'truth-in-negotiations I provisions relating to cost or 
pricing data to be submitted bJ' certain. contractors and subcontrczc­
tors are provided in section 2306a of this title. ". 

(2) Section 931,(a) of the Defense Procurement lmprouement Act ol 
1985 (title IX of Public Law 99-145; 99 Stat. 700) i.s repealed. 

(c) CLERICAL AMENDMENTS.-(}) The heading of section 2306 of 
title 10, United States Code, is amended U) read as follows: 

"§2306. Kinds of contract8 ''. 
(2) The table of sections at the beginn,:ng of chapter 137 of such 

title is amended by strikint out the item relating to section 2306 
and inserting in lieu thereof the foll.owing: 
"2306. Kind~ of ,;oritrm:t.s. 
''2306a. Cost or pric:ing dut,1: lrt1,U1 ill rwgot,alicms. ''. 

(d) EFFECTIVE DATES.-(1} Except as prouided in paragraph (!2). 
section 2906a of title 10, United States Code (as added by subsection 
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(o.}), and the amendmenl a11.d repeal made by subsection (b}, shall 
apply with respect to contracts or modi{ical"ions on con.tracts entered 
into after the end of the 120-day period beginning on the date of the 
enactment of lhis A ct. 

(2) Subsection (e} of such section shall apply with respect to con­
tracts or modi[ications 011 contracts entered into after Nouember 7. 
1,985. 
SEC. !JSJ. RJCI/TS IN Tf.'CI/NICAL /)AT1t 

(al R!GIITS IN TBCRNICAL DJ\TA.--Subsection (a) of section 2920 of 
title 10, United Stales Code, is amended to read as follows: 

"(aXJJ The Secretary of lJefense shall prescribe regulations to 
define the legitimate iliterest of the United States and of a contrac­
tor or subcontractor in technical data pertaining to cm item or proc­
ess. Such regulations shall be included in regulations of the Depart­
men t of Defense prescribed as part of the Federal A cquisition Regu• 
/ation. Such regulations may not impair any right of the United 
States or of any contractor or subcontractor with respect to patent,$ 
or copyrights or any other right in technical data otherwise estab­
lished by law. 

11(2} Such regulations shall include the following provisions: 
"(A) In the case of an t tem or process that is deueloped by a 

contractor or subcontractor exclusively wilh Federal funds, the 
United Stntes shall have lhe unlimited right to-

"(i) use technical do.la pertaining to the ilem or process; 
or 

"(ii) release or di.sclose the technical data lo persons oul• 
side the government or permit the 11.se of the technical data 
by such persou.s. 

''(B) Except as prouided in subparagraphs (C) and {D), in the 
case of an item or process that is developed by a contractor or 
subcontractor exclusively at private expense, the contractor or 
subcorilractor may restrict the right of the United States to re­
lease or disclose technical data pertaining to the item or process 
lo person.s outside the government or permit the use of the tech­
nical data by such persons. 

'VCJ Subparagraph (BJ does n.ol apply to technical data that­
"(i) constitutes a correction or change to data furnished 

by the United States; 
"(ii) relates lo form. fit, or function; 
"(iii) is necessary for operation., maintenance, instaJfa. 

tion. or training (other tha11 detailed manufacturing or 
process data); or 

"(iu) is otherwi.se publicly available ar has been released 
or disclosed by the contractor or subcontractor without re­
striction on. further release or disclosure. 

"(D) Notwithstanding subparagraph (BJ, lite United States 
may release or disclose technical data l o persons outside the 
Government, or permit the use of technical data by such per­
sons, i(-

"(i) such release. disclosure, or use-
"(l) is necessary for emergency repair and overhaul: 

or 
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"(II) is a relecu;e or disclosure of technical data (other 
tha11 detailed nt(J,nu.facturing or process data) to, or Ilse 
nf such data by, a foreign govemme1il tlwt is in the in• 
terest of the United Stales and is required for eualua­
tional or mformatio11al purposes: 

"(ii) such release, disclosure, or use ,s made subject to a 
prohibition that the person lo whtJm the dula is released or 
disclosed may not further release. disclose. or use such 
data; and 

"(iii) the contrnctor or s11,brontrw:tor asserting the reslrit• 
lion is JLoti{ied of such release, disclosure, or use. 

''(E) In the case of an item or process lhal is developed in part 
with Federal [ands and in parl at private expense, the respec­
tiue rights of the Uni led States and of llie c:Mlractor or subcon­
tractor in technical data pertaining to such item or process 
shall be agreed 1~pon as early in the acquisition process as prac­
ticable (preferably during contract negotiations), based upon 
consideration of all of the following factors: 

"(i) The statement of congressional policy a11d objectiues 
in section 200 of title 35, the statement of purposes in sec-­
lion 2(b) of the Small Business lrmouation lJeuelopment Act 
of 1982 (15 U.S.C. 6'38 llOteJ, and the declaration of policy 
in section 2 of the Small Dusiness Act (15 U.S.C. 031). 

"(ii) The interest of the United States in increasinq com­
peti:lion and lowering costs by developing and localmg al­
ternatiue sources of supf!/.Y and manufactiire. 

"(iii) The interest of the United States in encouraging 
contractors to deuelop at priuate expense items for use by 
the Government. 

"(F) A contractor or sttb<.'Orttractor (or n prospectiue contractor 
or subcontractor) may not be required. as a condition of being 
responsiue to a solicitation or us a condition for the award of a 
contract, to sell or otherwise relinquish to the United States any 
rights in technical data exc:ept-

"(i) rights in techrzica.l data described in subparagraph 
(C); or 

"(ii) under the co11ditio11.s described in subparagraph (D). 
"(G) The Secretary of Defense ma~ 

"(i) negotiate and enter into a colttract wilh a contractor 
or subc01itractor for the ucquisition of rights in technical 
data pertaining lo an item or process developed by such 
contractor or subcontractor exclusiuely at priuale expense if 
nec:essary to deuelop alternative sources of supply and man­
ufacture; or 

"(ii) agree to restrict rights of the United States in techni­
cal data pertaining to an itern or process deueloped entirely 
or in part with Federal funds if the United States receives 
a royalty-free license to use, release, or disclose the data for 
purposes of the United States (including purposes of com­
pelitiue procurement). 

"(3) The Secretary of Defense shall define the terms 'developed' 
and 'priuate expense' fo regulations prescribed under paragraph (1). 

''(4) For purposes of this subsection, the term 'Federal Acquisition 
Regulatio,i' means the single system of Gouemment-wide procure-
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ment regulations as defined in secti-On 4(4) of the Of(,ce of Federal 
Procurement Policy Acl (41 U.S.C. J,03(4)). 1

: 

(b) VALTDATJON OF PROPIUETARY DATA RESTR.JCTJONs.-Subsec­
tions (a.) a1td lb) of section 2321 of title JO, U11iled Slates Code. are 
amended to read as follows: 

"(a ) A contract for supplies or services entered into by the Depart­
ment of Defense which provides for the delivery of technical data 
shall provide that a conlractor or subcontract-Or at any tier shall be 
prepared to furnish f,o the contracting officer a written justification 
for any restriction asserted by the contractor or subcofltractor on the 
right of the United Slates to use such leclmical data. 

"(bXJ) The Secretary of Defense shall ensure that there is a thor­
ough review of the appropriateness of any restriction on the right of 
the United Slates lo release or disclose technical data delivered 
ttn<ler a contract to persons outside the Gotiemmen.l, or to permit the 
1Jse of such tech,iical data by such persons. Such reuiew shat/ be 
f'Onduct.ed before the end of the three-year period beginning on the 
elate 011 which final payment is made on a contract under which 
technical data is required to be delivered, or the da.te on which the 
technical data is deliuered under such contract, whichever is Later. 

"(2XA) If the Secretary determines, at any time before the end of 
the three-year peri.od beginning on the date on which fi.nal payment 
is made on a controcl wider which technical data is required lo be 
deliuered, or the date on which the lechnical data is ckliuered 
1Jnder such contract, whichever is lat-er, that a challenge lo a restric­
tion is warran fed, the Secretary shall prouide written noli~e to the 
contractor or sttbcontractor asserting the restriction. Such a determi­
nalinn shall be based ori a fi.nding by the Secretary lhat reasonable 
grounds exist to questio11 the current validity of the asserted restric­
tion and that the continued adherence lo the asserted restriction by 
the United Slates would make il impracticable t,o procure the item 
competitively at a later time. Such notice shall-

"(i) slate the specific grounds for challenging the asserted re­
striction: 

"(ii) require a response within GO days justifying the currertt 
ualidity of the a1Jserfed restriction; and 

"(iii) state that euiden.ce of a ualidatio,i by the Department of 
Defense of a restriction identical lo the asserted reslrictio1t 
within the three-year period preceding the challenge shall serve 
as juslifi.cation for the asserted restriclio1t if-

"(]) the validation ~ urred after n reuiew of the unlidat­
ed restriction under this subsection; and 

''(11) the validated restriction was asserted by the same 
conlractor or subcontractor (or any licensee of such contrac­
lor or subco1itractor) to which such notice is being provided. 

''(BJ Notwithstanding subparagraph (A), lhe United States may 
challenge a restriction 011 the release, d isclosure, or use of technical 
dala delfoered under a conlracl al any time if such technical da.ta­

"(i) is publicly auailable; 
"(ii) has been fumi.shecl to the United States without restric­

tion; or 
"(iii) has heen otherwise made auailable without restriction. ••. 
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(c) CoNFORMJNG AMEND!llENTS.-Sectfor, 1202 of the Department 
of Defense Authorization Act. 1985 (10 U.S.C. :J:/01 note), is amend~ 
ed-

()J by inserting "and'' al the end of paragraph (4): 
(2) by strihing out "; a.,uJ" at the end of paragraph (5) and 

inserting in lieu thereof a period; and 
(3) by striking out paragraph (6). 

(d) DEADLINE FOR REVISION OF REGULATIONS.-(1/ Proposed regu­
Jotions under section 2J20(aK1) of title JO, United States Code (as 
amended by subsection (a}), shall be published in the Federal Regis­
ter for comment not later than 90 days after the date of lhe enact­
ment of this Act. 

('i) Proposed final regulati.orn; under such section shall be pub­
lished in the Federal Register not later than 180 days after the date 
of the enactment of th i"5' Act. 

(e} EFFECTIVE DATE.-The amendments made by subsections (al 
and (b} shall apply to contracts for which solic,tations are issued 
after the end of the 210-day period beginnirtg on the date of the en­
actment of thi.s Act. 
SEC. 95'1. ltECOVEll Y OF ClJSTS TO PIWVIDE TECIIN/C,tl. DATA 

(aJ IN GENERArft-(1} Chapter 131 of title TO, Uriited States Code, 
is amended by adding after section 2:127 (as added by section 951) 
the following new section: 

"§2328. Release of technical data 

"(a} bl GE.'NERAL.-(1) The Secretary of Defense shall, if required 
to release technical data under section 552 of title 5 (relating to the 
Freedom of Information Acl), release technical data to a person re­
questing such a release if the person pays all reasonable costs attrib­
utable to search and dup/icaliort. 

"(2) The Secretary of Defense shall prescribe regulations, pursuant 
to notice and receipt of public comme11t. specifyirtg a uniform sched­
ule of fees under this section. 

"(b) DrsPOSJTlON OF Cosrs.-An amount receiued under this sec­
tion-

"(JJ shall be retained by the Department of Defense or the ele­
ment of the Departmerit of Defense ;-eceiuing the a mount; cmd 

"(2) shall be merged with and available for the same purpose 
and the same time period as the appropriation from wh ich lite 
costs incttrred in complying with requests for technical data 
were paid. 

"(c) WAIVER.-The Secretary of Defense shall waive the payment 
of costs required by subsection (aJ which are in ari amount greater 
than the costs that would be required for such a release of informa­
tion under section 552 of title 5 if-

"(]) the request is made by a citizen of the United States or a 
United States corporation, and such citizen or corporatiort certi­
fies that the technical data requested i.s required to enable such 
citizen or <·orporation to submit an offer or determine whether it 
is capable of srtbmilting a.rt offer to prouide the product to 
which the technical data relates to the Unit-ed Slates or a con­
tractor with the United States (ex<.>ept that the Secretary may re• 
quire the citizen or corporation to pay a deposit in an amount 
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government thaL, even if the required data had been provided, the 
government would not have agreed to a price increase. Finally, the 
section would restructure the existing Truth in NegoLlations Act 
language to clarify its application. 

The Senate recedes to t he House with an amendment that would 
prohibit an ofiset, if t.he cont.ractor intentionally withheld from the 
government information that would indicate a higher cost for an 
item or service and, thus, certified that the cost or pricing data it 
submitted was accurate, complete and current when, in fact, the 
contractor knew it to be false. The amendment would also clarify 
that a subcontractor may be required to provide cost or pricing 
data even though the requirement has been waived for the prime 
contractor or higher-tier subcontracLor. The conferees acknowledge 
the practice of the DeparLment of Defense to waive the require­
ment for certified cost or pricing data for universities under cost 
n0-'fee contracts but to require such data from subcontractors of the 
university. 

The conferees were very concerned with clarifying the definition 
of cost or pricing data that a contractor is not required to provide 
and certify to data relating to judgments, business strategies, plans 
for the future or estimates. A contractor is required, on the other 
hand, to disclose any information relating to execution or imple­
mentation of any such strategies or plans. For example, a corp01·ate 
decision to attempt to negotiate a new labor wage rate structure 
with its employee union, although verifiable, is not cost or pricing 
data for purposes of this section. If t he company has made an offer 
to the union, the fact that an offer has been made, and the details 
and status of the offer, on the other hand, is information t.hat 
should be conveyed to the government. Finally, this provision was 
amended to clarify that it applies to contracts and modifications to 
contracts entered into after the effective date of this Act. 

Thus, the provisions of this Act apply only as to information pro­
vided to support a new contract or the exercise of an option or 
modification of an existing contract but not to the cost or pricing 
data provided to support an existing contract entered into prior to 
the effective date. 

R ights in technical data (sec. 953) 
The Senate bill contained a provision tsec. 953) that would re­

quire the Secretary of Defense to prescribe regulations defining the 
rights of the United States, its contractors and subcontractors, in 
technical data relating to items sold to the Department of Defense. 

The House amendment contained a similar provision (sec. 913). 
The Senate recedes with an amendment. 
The conferees agreed to the House provision which would require 

the Department of Defense to publish r~ations defining the 
terms "developed" and ''at private expense' . Efforts to define the 
terms have been ongoing since 1962 withoui resolution. Because of 
the lack of definitions in the Federal Acquisition Regulations and 
the Defense Supplemen t to those regulations, the military depart­
ments have differed in their approach on the issue. The conferees 
agreed that a uniform approach throughout the Department of De­
fense was desirable and necessary. ln addition, the conferees be­
lieve that every effort should be made to make the policy and defi-
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nitions similar in the Department of Defense and the civilian agen­
cies to the e.'<tent the agencies are dealing with similar items. 

Allbough agreeing that some Oe,dbility in defining terms is nec­
essary, the conferees believe that a statement of congressional 
intent is appropriate. The conferees believe that previously pro­
posed Department of Defense regulations published for r,ublic com­
ment Sept.ember 10, 1985, defined the term "developed ' in an ex­
cessively stringent manner by requi1·ing an "actual reduction to 
praclice"-a term of art used to establish an inventor's priority 
rights under the patent laws. The conferees agree that, for pur­
poses of determining whether an item or process has been devel­
oped at private expense, an item should generally be considered 
"developed" if the item or process exists and reasonable persons 
skilled m the applicable art would conclude that a high probability 
exists that the item or process will work as intended. The conferees 
determined, however, that, because circumstances may exist in 
which such a standard may be inappropriate, crafting of more 
exact parameters would be better accomplished through the regula­
Lory process. 

In addition, the conferees agree that as a matter of general 
policy "at private expense" development was accomplished without 
direct government payment. Payments by the government t.o reim­
burse a contractor for its indirect costs would not be considered in 
determining whether the government had funded tbe development 
of an item. Thus, reimbursement for Independent Research and De­
velopment expenses and other indirect costs (capital funds and 
profits), although_ such payments are in indirect support of a devel­
opment effort, are treated for purposes of this Act as contractor 
funds. 

The conferees also agreed that, although Congress has mandated 
increased competition in the Department of Defense's acquisition of 
goods and services, many al.ternaLives exist to achieve that goaJ 
and do so more effectively, without coercing contractors and sub­
contractors into relinquishing legitimate rights in technical data 
On the other hand, where the government is likely t-0 purchase a 
substantial number of these items in the future, the government 
should attempt to acquire unlimited rights in data for items devel­
oped at private expense. 

The Department of Defense should generally seek to acquire the 
same rights in data that a commercial customer would in acquiring 
the same product. For example, if a contractor were to purchase an 
item in the commercial sector, it would not receive unlimited 
rights to use, release or disclose tecbnicaJ data necessary to manu­
factw·e the item or perform the necessary processes to manufac­
ture the item. If a contractor paid for a modification to an existing 
item, it may acquire rights in data to the modification but not the 
rights to use, release or disclose data to the underlying product. If, 
on the other hand, one contractor pays another contractor to devel­
op a new item, the purchasing contractor, to some extent, is paying 
for the expertise of the developing contractor and, if so, is likely to 
acquire the rights to manufacture or release and disclose the data 
to someone else to manufacture. In the event funds are mixed in 
such a way that no clear allocation of funds from either party to 
the development of a segregable item can be determined, the par-
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ties should agree to t.he rights to be accorded each party. The same 
applies t.o the government in contracting with its suppliers. 

When entering into a contract with a supplier for which lhe gov­
ernment will fund directly a port.ion of the development costs, the 
government must evaluate whether its contribution is substantial 
enough to warrant the government's unlimited rights to use, re­
lease or disclose technicaJ data pertaining to that item. The De­
partment of Defense should establish by policy negotiation objec­
tives to be used as guidance in delermining whether the govern­
ment should acquire rights when the contractor would be entitled 
to retain them a nd t.he trade-off when paying for some portion of 
I he development. Such guidance should factor into account Lhe 
number of items to be purchased in the future, the amount of fund­
ing contributed by the government, if any, and othei- variables thal 
would take into account the benefit to be achieved by the govern­
ment acquiring unlimited rights to use, release or disclose such 
data. The conferees agree that such guidance should also provide 
that, with exception, the government should not require a contrac­
tor to provide technical data relating to commercial products, 
except lhaL data necessary for maintenance, repair and training. 

Notwithstanding the above, the government shou.ld continue to 
evaluate, in determining which contractor should receive a con­
tract, whether the government wm have the ability to compete the 
it.em in future acquisitions-either through the acquisition of data 
rights or a requirement to develop alternative sources. 

The conferees agreed to make the provisions of this section appli~ 
cable in 210 days. The Department of Defense is required to issue 
proposed regulations with.in 90 days and final regulations within 
180 days. This will allow the public to comment on the proposed 
regulations, as well as review the final regulations 30 days prior lo 
their effective date. The conferees hope thal with the requirement 
to publish the final rules 30 days before they become effective the 
public will have the opportunity to review the regulations as they 
have been adjusted from the initial proposed regulations, prior to 
their becoming effective. Finally, the amendment would clarify 
that the validation procedures required under tnis section apply 
only as to technical data delivered under contracts entered into 
after the effective date of Lhis Act. As to data required to be deliv­
ered under contracts entered into prior to the effective dale, the 
standards in effect on the date the contract was entered into con­
tinue to apply. 

The conferees also agreed to tbe Senate provision requiring noti­
fication to a contractor that. tecbnicaJ data delivered with restrict­
ed rights was released or disclosed under section 2320(D). The con­
ferees wish to make clear t,hat the notification need not be made 
prior to the government's release, but should be made as soon as 
reasonably possible. 

Recouery of costs to provide technical data (sac. 954) 
The House amendment contained a provision (sec. 935) that 

wou.1d authorize the government to charge those who do not .need 
the technicaJ data to bid on a government contract an amount 
equal lo the true administrative cost of searching for and reproduc­
ing the data. The provision would require the release of dala at no 
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In addition, the legislation codifies and revises a requirement es­
tablished last year requiring approval by the Under Secretary of 
Defense for Acquisition of certain firm-fixed price development con­
tracts valued at more than $10,000,000. The committee emphasizes 
that this dollar-value, and the reference to firm-fixed price con­
tracts, relates solely to the approval authority of the Under Secre­
tary, and does not reflect a judgment that fbced-price development 
contracts are appropriate simply because they are of a lesser value 
or involve a contract form other than firm fixed-price. The commit­
tee recognizes that there are circumstances in which fixed-price de­
velopment contracts are appropriate (e.g., when costs and forseea­
ble program risks can be reasonably anticipated), and the commit­
tee expects the Department to establish clear guidelines under this 
section for use of such contracts. 

It is the intent of the committee that this section be applied in a 
manner that best serves the government's interests in the long­
term health of the defense industry, and that this section not be 
wied as the basis for litigating the propriety of an otherwise valid 
contract. Nothing in this section shall be construed to affect the re­
quirements of section 8118 of the Department of Defense Appro­
priations Act, 1988. 

rNCENTIVF.S FOR lNNOVATION 

Section 803 amends 10 U.S.C. 2305 which recognizes the value to 
the Nation of innovation by defense contractors using private fund­
ing. Private expense development for def-ense purposes enhances 
our ability to pursue a defense strategy based on technological su­
periority. As a consequence, the government has an interest in pre­
serving an incencive for private industry to accept the risks inher­
ent in such investment. 

The amendment to section 2305 would prohibit the government 
from requiring that a prime contractor provide for competition be­
tween identical items in cases where an item has been developed 
exclusively a t private expense. The amendment would allow the 
head of an agency to require sucb competition in cases in which he 
determines that the price of an privately-developed item is unrea­
sonable or that the developer of the item cannot meet the program 
schedule or delivery requirements. The amendment also provides 
for the satisfaction of mobilization needs through negotiations be­
tween the government and the developer of the item. Finally, sub­
paragraph (C) is intended to ensure thaL those prime contractors 
who choose to rely on privately-developed items in the products 
they offer Lo the government are not placed at a. disadvantage in 
the proposal evaluat.ion process for a contract. 

1'he amendment. would not restrict the government's ability to 
pursue competition for privately-developed items through the use 
of performance specificat.J.ons, reverse engineeri.1g, or form, fit and 
f'unction standards. It would, however, provide a necessary counter• 
balance to the presumptions in the current law, which have result­
ed in mandatory requiremenLs for innovative subcontractors to dis­
close the results of privately-Funded research to competitors. 



100TH CoNGRESS 

2d Session HOUSE OF REPRESENTATIVES 
REl'ORT 

100-753 

NATIONAL DEFENSE AUTHORIZATION ACT, 
FISCAL YEAR 1989 

CONFERENCE REPORT 

TO ACCOMPANY 
., 

H.R. 4264 

,.,. 

Juu:_ 7, 1988.--()rdei-ed to be printed 



96 

(2) In developing the recomnumdations, the advisory committee 
shall address the following issues: 

(A ) How the Department of Defense can best be assured that 
it receives the best quality services for the amounts expended 
and that the contractors supplying such seruices follow sound 
personnel management practices and observe established labor­
management policies and regulaliuns. 

rBJ Whether contract competitions should be structured in a 
manner that requires offerors to compete on the basis of factors 
other than the number of hours per week its professional and 
technical employees of similar annual salaries work. 

(C) Whether the Department of Defense can allow contractors 
to maintain different accounting systems (for example, 40-hour 
work week, full time accounting) and still allow the Depart­
ment to evaluate proposals on the basis of a work rate of 40 
hours per week and 2,080 hours per year. 

SEC 805. PROCUREMENT OF CRITICAi, AIRCRAFT A.ND SHIP SPARE PARTS 
(a) IN GENERAL.-(1) Chapter 141 of title 10, United States Code, 

is amended by inserting after section 2382 the following: 

"§ 2383. Procurement of critical aircraft and sltip spare parts: qu'11-
ilg control 

"(a) In procuring ariy spare or repair part that is critic.al to the 
operation of an aircraft or ship, the Secretary of Defense shall re­
quire the contractor supplying such part to provide a part that 
meets all appropriate qualification and contractual quality require­
ments as may be specified and made available to prospective offer­
ors. In establishing the appropriate qualification requirements, the 
Secretary of Defense shall utilize those requirements, if available, 
which were used to qualify the original production part, unless the 
Secretary of Defense determines in writing that any or all such re­
quirements are unnecessary. 

"(b) In this section, the term 'spare or repair part' has {he mean­
ing given such term by section 232:J(f) of this title. ". 

(2) The table of sections at the beginning of such chapter is 
amended by inserting after the item relating to section 2382 the fol­
lowing new item: 
''2983. Procurement of critu:ol oircrafl and ship spare parts: quality control on 

second sources. ". 

(b) EFFECTIVE DATE.-Section 2383 of title 10, United States Code, 
as added by subsection (a), shall apply with respect to contracts en• 
tered into after the end of the 180-day period beginning on the date 
of the enactment of this Act. 
SEC. 806. TNCENTJVES FOR INNOVATION 

(a) IN GENERAL.-(1) Section 2305(d) of title JO, United States 
Code, is am.ended by adding at the end the following: 

"(4XAJ Whenever the head of an agency requires that proposals 
described in paragraph (l)(B} or (2)(BJ be submitted b_y an offeror i11 
i ts offer, the offeror shall not be required to provide a proposal that 
enables the United States to acquire competitively in the future an 
identical item if the item was developed exclusiuely at private ex­
pense unless the head of the agency determines that-
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"(i) the original supplier of such item will be unable to satisfy 
program schedule or delivery requirements; or 

"(ii) proposals by the origin.al supplier of such item to meet 
the mobilization requirements are insufficient to meet the agen• 
cys mobiliw.ti01i needs. 

"(B) In considering the responses to solicitations requiring propos• 
als described in paragraph (l}(B) or (2XBJ. the head of an agency 
shall base any evaluation of items developed exclusively at private 
expense on an analysis of the total ualue, in terms of innovative 
design, life cycle costs, and other pertinent factors, of incorporating 
such items in the system. •~ 

(2) Secliori 2.'J05(d}(3) of such title is amended by adding at the 
end the following: ''Such objectives may not impair the rights of 
prospective contractors or sitbcontractors otherwise provided by 
law.". 

(b) CLARIFYING AMENDMENT.-Paragraphs OXBJ and (2){B) of 
such section are each amended by inserting ''response to II before "a 
solicitac ion•~ 
SEC. 807. REGULitTJONS ON l/SE Uf,' FIXED-PRICE DEVELQP/HENT r()N. 

TRAC''l'S 
(a) IN GENERAL.-()) Not later than 120 days after the date of the 

enactment of this Act. the Secretary of Defense shall reuise the De­
partment of Defense regulations that provide for the u.se of fixed· 
price type contracts in. a develcpment program. The regulations 
shall provide that a fixed-price contra.ct may be awarded in such a 
program only if-

(A) the kvel of program risk permits realistic pricing; and 
(B) the use of a fixed-price contract permits an eqiiitable and 

sensible alwcation of program risk between. the United States 
and the contractor. 

(2}(A) The regulations also shall provide that a firm fi,xed-price 
contract in excess of $10.000,000 ma.Y not be awarded for the devel­
opment of a major system. 

(B) A waiuer of the requirement prescribed in regulations under 
subparagraph (A) may be granted b-y the Secretary of Defense, acting 
through the Under Secretary of Defense for Acquisition. but only if 
the Secretary determines and states in writing that the award is 
consistent with the criteria specified in clauses (A) and (BJ of para­
graph (1) and the regulations prescribed under such paragraph. The 
Secretary may delegate the authority in the preceding sentence only 
to a person who holds a position in the Office of the Secretary of 
Defense at or above the level of Assistant Secretary of Defense. 

(b) DEFINJTJONS.-Jn this section, the term "major system" has 
the meaning given such term by section 2302(5) of such title. 

(c) EXPJ.JUTJON.-Paragraph (2) of subsection (a) shall cease to be 
effective two years after the date of the enar:tment of this Act. 
SEC. 808. DEPA/lT~IENT OF DEFENSE ADVISORY PANEL ON GOVE'llNMEN'f• 

INDUSTRY .REL.4 TIONS 
(a) ESTABLISHMENT OF ADVISORY PANEL.-Not later than :JO days 

after the date of the enactment of this Act, the Secretary uf Defense 
shall establish an advisory panel to study and make recommenda­
tions to the Secretary on ways to enhance cooperation between the 
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Procurement of critical spare parts (sec. 805} 
The House bill contained a provision (sec. 808) that would require 

the Secretary of Defense to procure critical spare or repair parts 
for ships and aircraft that meet the same quality and inspection re­
quirements as the original parts. 

The Senat.e amendment contained a provision (sec. 822) that 
would require the Secretary of Defense to use, in procuring critical 
spare or repair parts for aircraft, qualification and quality require­
ments that were at least as stringent as those that applied to the 
original or original redesigned parts. 

The Senate recedes with an amendment requiring that the head 
of an agency, when purchasing critical spare or repair parts, use 
all a ppropriate quality and qualification requirements as may be 
specified and made available to potential offerors. In determining 
the appropriate qualification and quality requirements, the head of 
an agency is required to utilize tbe requirements used to qualify 
the original production part, unless he determines in writing that 
any or all such requirements are unnecessary. 

The conferees support the efforts by the Services to incru.se sig~ 
nificantly competition in the procurement of critical spare or 
repair parts and this provision is not intended to supersede any 
law or regulation, including section 2819 of title 10, United States 
Code. However, the conferees are equally concerned that quality 
and safety not be compromised in procuring critical spare or repair 
parts. They recognize that there are circumstances in which it may 
not be necessary to apply the same qualification and quality re­
quirements used during the development or early production stages 
of a defense program to a part procured to support a fielded 
system. They also recognire that as technology changes quiµifica­
tion requirements change. However, the qualification and quality 
requirements applied to critical originaJ production parts should 
serve as the baseline and subsequent modifications should be docu­
mented. 

The conferees intend to continue monitoring this issue and direct 
the General Accounting Office to prepare and submit a report 
within one year on the implementation of this section and the pro­
cedures used by the Services to ensure the necessary level of qual­
ity in critical spare parts procurement. The review should focus on 
parts procured from original equipment manufacturers as well as 
parts procured from other sources. The report should review any 
criteria used to designate parts as critical parts and, to the extent 
that quality deficiencies in such critical parts can be traced and 
documented, any organizational or systemic causes which might 
lead to the procurem.ent of critical parts of insufficient quality. 

Incentiues for innovation (sec. 806) 
The Senate amendment contained a provision (sec. 803) that 

would prevent the Government from requiring that a prime con­
tractor provide for competition between identical items in cases 
where an item has been developed exclusively at private expense. 
The Senate provision would allow the head of an agency to require 
such competition in certain circumstances. In addition, the Senate 
provision would require the Department of Defense to evaluate pro-
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posais from prime contractors who rely on privately-developed 
items in a manner that accommodates the objectives of this provi­
sion. 

The House bill contained no similar provision. 
The House recedes with an amendment that makes technical 

changes and that requires DOD, in considering the responses to 
proposals described in subparagraphs (l)(B) or (2)(B) of section 
2306(d) of title 10, United States Code, to evaluate items developed 
exclusively at private expense on the basis of an analysis of the 
total value of incorporating such items in the system. 

Regulations on use of fixed price development contracts (sec. 807) 
The Senate amendment contained a provision (sec. 802) that 

would require the Secretary of Defense to prescribe guidelines lim­
iting the use of fixed price contracts for development programs. 
The Senate provision also would preclude use of firm-fixed price de­
velopment contracts in excess of $10 million unless approved by the 
Under Secretary of Defense for Acquisition. 

The House bill contained no similar provision. 
The Bouse recedes with a clarifying amendment. 
The conferees note that current Department of Defense rules dis­

courage the use of fixed price development contracts, but do not 
provide sufficient guidance for assessment of the relationship be­
tween pricing and program risk, and for the allocation of risk be­
tween the Unit.ed States and the contractor. The conferees expect. 
the revised regulations to provide a greater level of detail with re­
spect to these matters. 

The conferees emphasize that the expiration of the $10 million 
statutory limit on flI'm-fixed price contracts after two years does 
not signal any intent or expectation that the regulatory limitations 
will be changed substantially at that timei. rather, it reflects a 
belief that a tweryear statutory period is sufncient to focus the De­
partment's attention on this problem. The Congress can monitor 
the Department's performance after that period through the over­
sight process without tbe necessity for mandatory involvement by 
the Under Secretary in specific cases, except to the extent that the 
Under Secretary believes at that time that such continuing involve­
ment is necessary. 

Depa,:tment of lJefense Advisory Panel on government-industry rela• 
lions (sec. 808) 

The Senat.e amendment contained a provision (sec. 811) that 
would require the Secretary of Defense to establish an advisory 
panel on government-industry relations. 

The House bill contained no similar provision. 
The House recedes. 

Report on simplification and streamlining of acquisition procedures 
(sec. 809) 

The Senate amendment contained a provision (sec. 810) requiring 
the Under Secretary of Defense for Acquisition to submit to Con­
gr~ a report on the Under Secretary's programs regarding simpli­
fication of procedures governing the acquisition process. 
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the term "domestically manufaclured" is deJlned to mean manu. 
facLured in a facilily located in the United States or Canada by a11 
entity more than 50 percent of which is owned or controUed by 
U.S. or Canadian citizens, 

Since this provision was enacted into law, a great deal of concern 
has been raised over its potential effects. ln particular, the provi, 
sion creates a monopoly for the single U.S. monufaclurer of this 
material. The committee is concerned that the price, qualily, 8.hd 
delivery of materials to the Defense Department or its contracto~ 
could be unfairly cont rolled by a monopoly producer. Another co11• 
cern with section 2507le ) is that its bar on foreign ownership dis­
courages foreign-owned manufacturers of carbonyl ii•on powders 
from establishing a production facility in the Un.ited States or 
Canada. The committee does not believe that such a prohibilion on 
foreign ownership is justified ln this case. 

In light of these concerns, the committee recommends a provi­
sion that would amend section 2507(e) in two ways. First, it would 
advance the date after which the Secretary of Defense may termi­
nate this restriction from September 30, 1994 lo September 30, 
1992. Second, it would allow a foreign-owned manufacturing facility 
located in the United States or Canada to supply carbonyl iron 
powders to the Defense Department or its contractors. 

ADVISORY COM.MITI'EE ON RIGHTS IN TECHNICAL nATA 

Balancing cont ractor and governmen t rights in technical data is 
a problem that has concern ed Congress, DOD and industry 
throughout the 1980s. Since 1984, the Congress has significantly 
amended the statute on technical data tl0 U.S.C. 2320) lhree Limes. 
An interim regulation has been in effect since October 1988. The 
absence of a final regulation reflects deep divisions as lo the a ppro• 
priate balance of these interests. 

The commitlee recomm ends a provision that would establish an 
Advisory Commit.lee on RighLs in Technical Data in an effort to re­
solve current differences. The committee would be composed of 16 
members, half from government and half from Lhe pl'ivate sector. 
The committee would submit a report containing a proposed regu­
lation by May 1, 1 H92. The Secretary of Defense would be required 
to give thorough conside ration to lhe Advisory Commillee's propos• 
al, a nd issue a final regulation by June 1, 1992. 

The committee intends that the Secretary ensure that other 
agencies of government with a significant interest in technical data 
rights, such as the Office of Federal Procurement Pol icy, are repre­
sented. To ensure the recommendations of the advisory committee 
r eceive full conside ration, the Department of Defense should nol 
issue any comprehensive revisions lo the current regulations on 
technical data until the work of the advisory committee is complet­
ed, 

DEFENSE CRITICAL TECHNOLOGIES PLAN 

The third annua l Defense Critical Technologies Plan was issued 
on May 1. 1991. The committee commends the Defense Department 
on the progress they have over the past year in pl'eparing this plan 
and especially in the strong participa tion of industry evident. in it. 
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graph (2) and may i nclude recommendations pertaining to any of 
the following: 

(A} Statutory and regulatory changes prouiding payment pro­
tections for subcontractors and suppliers (other than a construc­
tion prime contractor subject to the provisions of sections 
3!109(b) and 3905 of title 31, United States Code) that the Comp­
troller General belieues to be desirable and feasible. 

(BJ Proposals to assess the de.sirability and utility of a specific 
payment protection on a test basis. 

(CJ Su.ch other recommendations as the ComptroUer Ge11eral 
considers appropriate in light of the matters assessed puT'Suant 
to paragraph (2). 

(4) The report required by paragraph (1) shall be submitted not 
later than by February 1, 1,993, to the Committees on Armed Serv­
ices and on Small Business of the Senate and House of Representa­
tiues. 

(fJ INSPECTOR GENER.AL REPORr.-(1) The In~pector General of the 
Departnient of Defense shall submit to the Secretary of Defense a 
report on payment protections for subcontractors and s1tppliers 
under contracf,s entered into with the Department of Defense. The 
report shall in.elude an assessment of the extent to which available 
judicial and administrative remedies,, as well as suspension and de­
barment procedures, have been used (or recommended for use) by of­
ficials of the Department to deter false statements relating to (A ) 
payment bonds provid~d by individuals pursuant to the Miller Acl, 
and (BJ certifications pertaining to payment requests by construction 
contractoT'S pursuant to section :J!J03(b) of title 31, United States 
Code. The assessment shall cover actions taken during the period be­
ginning on October 1, 1989, and en.ding on September 30, 1992. 

(2) The reP'!.rt required by paragraph (1) shall be submitted to the 
Secretary ot Defense not later than March 1, 1993. The report may 
include recommendations by the Inspector General on ways to im­
prove the effectiveness of exi.sting methods of preventing false state­
ments. 

(g) Mn.u;a Acr DEFINED.-For purposes of this section, the term 
''Miller Act'' means the Act of August 24, 1935 (J,0 V.S .C 270a-
270d). 
$EC. SO?. GOYBRNMENT-JNDUSTRY COhW/TfEJ:,' ON RJGHTS IN TECHNICAL 

DATA. 
(a} REGULATIONS.-{1} Not later than September 15, 1992, the Sec­

retary of Defense shall prescribe final regulations required by sub­
section (a} of section 2320 of title 10, United States Code, that super­
sede the interim regulations prescribed before the date of the enact­
ment of thi.s Act for the purposes of that section. 

(:2) 1n. prescribing such regulations, the Secretary shall giue thor­
ough consideration lo the recommendations of the governmettt-in.­
dustry committee appointed pursuant to subsection (b). 

(9) Not less than 30 days before prescribing such regulations, the 
Secretary shall-

(A) transmit to the Committees on Ann.eel Seruices of the 
Senate and House of Representatives a report containing such 
regulatums, the recommendations of the committee, and any 
matters required by subsection (bX,4); and 
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(B ) publish such regulati,ons for comment in the Federal Reg­
ister. 

(4) The regulations shall apply to contracts entered into on or 
after November 1,. 1992, or, if provided in the regulations, an earlier 
date. The replations may be applied to any other con tract upon till! 
agreement of the parties to the contract. 

(b) GoVE:RNMENT-INDUSTRY Co1,nf11TEE.-(1) Not later than 60 
days after the date of the enactment of this Act, the Secretar)' of De­
fense shall appoint a government-industry committee for the purpose 
of developing regulations to recommend to the Secretary of Defense 
for pr1,rposes of carrying out subsection (a). 

(2) The membership of the committee shall include, at a mini-
mum, representatiues of the followirig: 

(A ) The Under Secretary of Defense for Acquisition. 
(B) The acquisition executives of the military departments. 
(C) Prime contractors under major defense acquisition pro­

grams. 
(D) Subcontractors and suppliers under major defense acquisi­

tion programs. 
(E) Contractors under contracts other than contracts under 

major defense acquisition programs. 
(F) Sulx:ontractors and suppliers under contracts other than 

contracts under major defense acquisition programs. 
(G) Small businesses. 
(H) Contractors and subcontractors primarily involved in the 

sale of commercial products to the Department of Defense. 
(I) Contractors and subcontractors primarily involued in lh-t 

sale of spare or repair parts to the Department of Defense. 
(J) Institutions of higher education.. 

(!J) Not later than June 1, 1992, the committee shall submit to the 
Secretary a report containing the following matters: 

(A) Proposals for the regulations to be prescribed. by the Secre­
tary pursuant to subsection (a). 

(BJ Proposed 1.egislation that the committee considers neces­
sary to achieve the purposes of section 2320 of titl.e J 0, United 
States Code. 

(C) A;iy other recommendations that the committee considers 
appropriate. 

(1,) lf the Secretary omits from the regulations prescribed pursuant 
to subsection (a) a:n.y regulation proposed by the advisory committee, 
any regulation proposed oy a minority of the committee iri any mi­
nority report accompanying the committee's report, or any part of 
such a proposed regulation, the Secretary shall set forth his reasons 
for each such omission ill the report submitted to C<mgress pursuant 
to subsection (a)(BXA). 

(c) REsTRICTtON.-(1) Before the date described in para.graph (2), 
the Secretary ma.y rtot revise or supersede the interim regulations 
implementing section 2320 of title 10, United States Code, prescribed 
before the date of the enactment of this Act, except to the extent re• 
quired oy law or necessitated by urgent and unforeseen circum• 
stances affecting the natiollal defense. 

(2) The date referred to in paragraph (1) is the date 30 days fo~­
fowing the date on which the report required by subsection (aX3) IS 
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lraMmitted to the Committees on Armed Seruices of the Senate and 
House of Representatives. 

(d) DEFINLTION.-ln this section, the term "major defense acquisi­
ti.on program" has the meaning given such term b_y section 2430 of 
title 10, United States Code. 
SEC. 808. CONTROL QP GOYERNt,tENT PERSONNEL WORK PRODUCT. 

(a) REQUJREMENT.-The Secretary of Defense shall prescribe regu­
lations to ensure that-

(1) a Department of Defense employee or member of the armed 
forces with an appropriate security clearance who is engaced in 
ouersight of an acquisition program of the Department of De­
fense (in.eluding a program involving highly sensitive informa­
tion) maintains control of the employee 1s or member's work 
product; and 

(2) procedures for protecting unauthorized disclosure of classi­
fied information by contractors do not reqi~ire such an employee 
or member to relinquish control of his or her work product to 
any such contractor. 

(b) REGULATLONs.-The Secretary of Defense shall prescribe the 
regulations required by subsection (a) not later than 120 days after 
the date of the enactment of this Act. 

(c) SUNSET.-This section shall cease to be effective on September 
30, 1992. 
SEC. 809. STATUS OP THE 0 /llECTOR OP DEFENSE PROCUREAJBJl'l'. 

For the purposes of the amendment made by section 807 of the 
National Defense Authorization Act for Fiscal Year 1991 (Public 
Law 101-510; 104 Stat. 1593) to section 25(bX2) of the Offwe of Fed­
eral Procurement Policy Act (4J U.S.C. 421(bX2)), the Director of De­
fense Procurement of the Department of Defense shall be con-Sidered 
to be an official at an organizational level of an Assistant Secretary 
of Defense within. the Office of the Under Secretary of Defense for 
Acquisition. 

PART B-ACQUISITJ0N ASSISTANCE PROGRAMS 

SEC. 811. PROCUREb/ENT TECHNICAL ,f.(;jS/STANCE COOPBllAl'IJ'E AGREE· 
A/ENT PROGR,Uf. 

(a} A V.MLABJLITY OF AUTHORIZED APPROPRLATJONS.-Of the 
amounts authorized to be appropriated pursuant to section 301 for 
Defense Agencies for fiscal years 1992 and 1993 for operation and 
maintenance, $9,000,000 shall be available for each such fiscal year 
for carrying out the provisions of chapter 142 of title 10, United 
States Code. 

(b) SPECIFIC PROGRAMS. -Of the amounts provided for in subsec• 
tion (a), $600,000 shall be available for each of fiscal years 1992 and 
1993 for the purpose of carrying out programs sponsored by eligible 
entities referred to in subparagraph (DJ of section 2411(1) of title 10, 
United States Cod.e, that provide procurement technical assistance 
in distressed areas referred to in subparagraph (BJ of section 2411(2) 
of such title. If there i.s an insufficient number of satisfactory pro­
posals for cooperative agreements in such distressed areas to all.ow 
for effective use of the funds made available in accordance with 
this subsection in such areas, the funds shall be allocated among 
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djes, as well as suspension and debarment procedures, have been 
used to deter false statements and false paymen t certifications. 

GouemrmmL-indust,y committee on richts in teclin fool data (sec. 
807) 

The Senate amendmen t con tafoed o provision (sec. 834) t hat 
would establish a government-industry committee on rights in 
technical data in an effort to resoJve current differences concerning 
the appropriate balance between contractor a nd government rights 
in such data. 

The House bill contained no similar provision. 
The House recedes with an amendment lhat would make cla rify­

ing changes in the provision and that wou Id ensure lhal the De­
partment or Defense not issue a new technical data rights regula­
tion unt il the Secretary bas considered the recommendalions or the 
government-indusLry committee. 

Control of gouemmenl personnel work product (sec. 808) 
The House bill contained a provision (sec. 814) that would require 

the Department of Defense to ensure that appropriately c1eared 
Department of Defense personnel engaged in oversight of acquisi­
tion programs, including classified programs, maintain control of 
their work product.. 

The Senate amendment contained no similar provision. 
The Senate recedes with an amendment The conferees agree 

that. oversigbL personnel shou ld not relinquish conLrol of their 
work product to contractors who are the subject of their oversight. 
The conferees understand that the DepartmenL of Defense has been 
developing guidance, but bas been slow in issuing t he necessary 
regulation. Accordingly, this provision wouJd require issuance of 
such a regulation. The conferees note that after an appropriate reg• 
ulation is issued, a statutory requirement will no longer be neces­
sary. Therefore, the conferees agree to "sunset" the provision on 
September 30, 1992, but expect I.he Department of Defense to 
ensure that an effective regulation continues in effect after lhal 
date. In the event that an appropriate regulation is not issued, t he 
conferees agree that detailed legislative guidance may be required. 

Status of the Director of Defense Procuremer,t (sec. 809) 
The Senate amendment contained a provision (sec. 822) that. 

would a uthorize the Under Secreta ry of Defense for Acquisition to 
delegate the Under Secretary's responsibilily to represent the De­
partment a t the Federa l Acquisitfon Regulatory Council to the Di­
rector of Defense P rocurement. 

The House bill contained no similar provision. 
The House recedes. 

Procurement technical assistorice cooperoliue agreement program 
(sec. 811 J 

The Senate amendment contained a provision (sec. 8~5> that 
would auLhorize $9.0 million for Lhe procurement technicaJ assist­
ance cooperative agreement program in each of fiscal years 1992 
and 1993. 

The House bil I contained a similar provision \sec. 80 U. 
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tribute t.o the outcomes of MDAPs. This section would require the 
Under Sccrcta.t"}' of Defense for Acquisition, Technology and Logis­
tics to ensure compliance with the training program. 

Section 802- Additional Requirements Relating to Technical Data 
Rights 

Th.is section would require th e Secretary of Defense to establish 
regulations to ensure t hat a major system developed with federal 
or p1;vate funds acquires sufficient. technical data to allow competi­
tion fol' contracts required for sustainment of the system. This sec­
tion would also require any contract for a major system to include 
price and deHvery options for acquiring, at any point dtrring tbe 
lifccycle of the system, major elements of technical data not ac­
quired at the time of initial contract award. The regulations would 
establish a s tandard !or acquiring rights in technical data to enable 
the lowest possible lifecycle cost for the item or process acquired. 

The committee notes, in recent years, acquisition program man­
agers have minimized their purchases of technical data rights for 
new weapons systems. The committee understands that guidance 
issued in the 1990s intentionally sought to reverse the previous 
policy on technical data rights, which may have inappropriately as­
sumed that all rights to technica] data should be purchased, even 
in unnecessary situations. This section would requb-e program 
managers to negotiate price options for acquiring additional data 
rights, at the time of award, wh en the govemmenl has maximum 
leverage in negotiations. The committee believes that this balanced 
apprnach will require program managers to buy those data rights 
necessary to minimize l ifecycle cost withou t requiring the pw·chase 
of unneeded technical data rights. 

Section 803-Study and Report on Revisions to Selected 
Acquisition Report Requirements 

This section would require Lhe Under Secretary of Defense for 
Acquisition, Technology and Logistics, in coordination with the 
service acquisition executives of each mUilru."}' department, to con­
duel a study on revisions to l'equiremen ts related to Selected Ac­
quisition Reports (SARs). as set forth in section 2432 of title 10, 
United States Code. 

The SAR provides the committee wit h a critical tool for providing 
oversight of major defense acquisition programs. The SAR gives Ule 
committee access to clear and regular information on program 
progress, including information of a classified nature. The com­
mittee understands that the elements currently required to be in­
cluded in the SAR have not been updated for a number of years. 
Some important elements of program progress ru·e not included in 
the cun-ent SAR, and in some cases, information wruch may have 
previously been a good measure of program progress may no longer 
be as relevant to p rogram oversight. 

The committee recognizes that in order for the SAR to be useful 
to both the Department of Defense (DOD) and the committee, iL 
should focus on those measures of program progress for major de­
fense acquis ition programs that are the most useful for oversight 
across a broad range of programs, without placing an undue report­
ing burden. One element in the cw-rent SAR that is clearly critical 
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subject to chapter 87 of title 10, United States Code, who con­
tribute significantly to other types of acqui.sitions by the Depart­
ment of Defense. 
(b) APPLJCABIUTY.-Effectiue on and aft.er September 30. 2008, 

a member of the Armed Forces or an. employee of lhe Department 
of Defense with authority to generate requirements for a major de­
fense acquisition program may not continue to participate i rl the re­
(/uirem.ents generation process uriless the member or employee suc­
cessfully . comp!etes the certification trailLing program. developed 
imder this section. 

(c) REPORTS.-The Secretary of Defense shall submit to the 
Committees on Armed S ervices of the Senate and House of Rep­
resentatives an interim report, not later than March 1, 2007, and 
a final report, not later than March 1, 2008, on the implementation 
of the training program required under this section .. 
SEC. 802. ADDITIONAL REQUIREMENTS RE.LA.TING TO TECHNICAL 

DATA RIGHTS. 
(a) ADDITIONAL REQUIREMENTS R ELATING TO TECHNICAi# DATA 

RlGHTS.-Section 2320 of ti/le 10, United States Code, is amended 
by adding a.t the end the following new subsection: 

.,(e) The Secretary of Defense shall require program managers 
for major weapon systems and sltbsystems of major weapon systems 
to assess the long-term technical data needs of such systems and 
subsystems and establish corresponding acquisition strategies that 
prouide for technical data rights rwede.d to sustain such systems and 
subsystems over their life cycle. Such strategies may include the de­
velopment of maintenance capabilities within the Department of De­
fense or competition for contracts for sustaillment of such systems 
or subsystems. Assessments and corresponding acquisitiot1 strategies 
deueloped under this section with respect to a weapon system or sub­
Ryslem shall-

"(1) be developed before issuance of a contract solicitation 
for the weapon system or subsystem; 

"(2) address the merits of including a priced contract option 
for the future deliuery of technical data that were not acquired 
upon initial contract award; 

"(3) address the p otential for changes in the sustainment 
pla,i over the life cycle of the weapon system or subsystem,· and 

'Y4) apply to weapon systems and subsystems that are to be 
supported by performance-based logL<itics arrangements as well 
as to weapons systems a,nd subsystems that are to be supported 
by other sustainment approaches.''. 
{b) M ODIFICATION OF PllESUMl'TION OF DEVF:LOPMENT EXCLU· 

SNELY AT PRNATE EXPENSE.-Sectioll, 2321(/) of title 10, United 
States Code, is amended-

(]) by striking "EXPENSE FOR COMMERCIAL ['I'EMS CON· 
TRACTS.-ln." and inserting "E XPENSE.-fl) Except as p rovided 
in paragraph (2), in"; and 

(2) by adding at the end the following n,ew paragraph: 
"(2) In the case of a challenge to a u,Se nr release restriction that 

is asserted with respect to technical data nf a contractor or subcon­
tractor (whetlier or not under a contract for commercial item,<,) for 
a major system or a subsystem or compo,umt thereof on the basis 
lhat the major system, subsystem or component was developed e:c­
clusive/J a/. priuate expe1lSe. 1/ze challenge to the use or release re~ 
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striction shall be sustained unless information provided by the con­
tractor or subcontractor demonstrates that the item was developed 
exclusively at private expense.". 

(c) REOCJLATTONS.-Not. later lha11 180 days after the date of the 
enactment of this A ct, the Secretary of Defense shall revise regulri­
tions under section 2320 of title 10, United Stales Code, to ,:mple­
meni s11,bsection (e) of such section. (as added by this section), in­
cluding incorporating policy changes developed under such sub­
section into Department of Defense Directive 5000.1 and Department 
of Defense Tnstmction 5000.2. 
SEC, 803. STUDY AND REPORT ON REVISIONS TO SELECTED ACQUISI­

TION REPORT REQU1RE~!ENTS. 
(a) STUDY REQUIREMENT.-The Secretary of Defense, acti11g 

throu.gh the Under Secretary of Defen:.e for Acquisition, Technology, 
and Logistics in coordination with the service acquisition executive.<; 
of each .milita1y department, shall conduct a study on revisions to 
requirements relating to Selected A cquisit,:on Reports, as set forth in 
section 2432 of title 10, United States Code. 

(b) MATTERS COVERED.-The stu,dy required under subsection 
(a) shall-

(]) focus on incorporating into the Selected Acquisition Re­
port those elements of program progress that the Department of 
Defense considers most relevant to evaluating the performance 
and progress of major defense acqui:sition programs, with par­
ticular reference to the cost estimates and program schedule es­
tablished when a major defense acqui.~ition program receiues 
Milesto1ie B approval; 

(2) address •the n~ed to ensure that data provided through 
the Selected Acquisition Report is consistent with data provided 
through internal Department of Defense reporting systems for 
management purposes; and 

(3) include any recommendations to add to, modify, or de­
lete elements of the Selected Acquisition Report, consistent with 
the findings of the study. 
(c) REPORT.- Not later than March 1, 2007, the Secretary sha,ll 

su,bmil to the Committees on Armed Services of the Senate and the 
House of Representatives a report on the results of the study, includ­
i!ig such recommendations as the Secretary considers appropriate. 
SEC. 804. BIANNUAL UPDATES ON IMPLEMENTATION OF ACQUISITION 

REFORM IN THE DEPARTMENT OF DEFENSE. 
(a) BL4NNUAL UPDATES REQULREMENT.-Not later than Janu­

ary 1 and July 1 of each year, beginning with January 1, 2007, the 
Secretary of Defense shall provide to the Committees on Armed 
Seruices of the Senate and the House of Represeritatiues a report 
containirtg an iipdate on. the implementation of plans to reform the 
acquisition system. in the Department of Defense. 

(b) MATTERS COVERED.-Each report provided under subsection 
(a) shall cover the implementation of reforms of the proces.ses for ac­
quisition, including generation. of requirements, award of contracts, 
and financial nian.agem.ent. At a mi11imum, the reports shall take 
into account the recommendations made by the following: 

(1) The Defense A cquisition Performance Assessment Panel. 
(2) The Defense S cience Board Su.mmer Stttdy cm Trans­

formation, i.ssued in February 2006. 
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that all pet·sonne l with responsibility for dcvdoping such requu·c­
roenls receive certification training by Seplemher 30, 2008. 

The conferees believe that the training program estnbUshed in 
accorcla ncE: wilh Lhis provision s hould address: 

( l l the interrelationship between the rc-quiremenls, budget.. 
and acquisition processes; 

12) the importance of developing requii·e ments thal facilitate 
joint operations; 

(3) the need lo ens ure t.haL requirements are developed early 
in a program and the adverse effect of introducing new require­
ments after the comme ncemenl of system development and dem­
onstration: 

(4) the linkage between requiremenL~ and capability shortfalls 
identified by combatant commanders; 

(5) the need for sound analysis of alternatives, rea lis tic tech­
nical assessments based on technology readiness levels, and con­
sulLalion with production engineers on the cosL, schedule, and tech­
oical feasibility of requirements; 

(6) the need for engineering feasibility assessments that weigh 
the technology readiness, integration, cost. and schedule impacts of 
proposed changes to requireme nts: 

(7) lhe importance of developing requirements that are techno­
logically mature, feasible , and achievable; and 

r8) the impol'tance of stable requirements to provide the base­
line for successful program execution. 

Additional requirements relating lo tech nical data rights (sec. 802) 
The House bill contained a provision (sec. 802) Lhat would re­

quire the acquisition of full data rights necessary Lo support com­
petition for contracts for s ustainment of each major weapon system 
Ulal is developed wi th federal or private funds. The proVlSion 
would also require thal any contract for a major system include op­
tions for acquiring, at any point dw;ng the life cycle of the system, 
!)l~j_or elemenls of technical data not acquired at t he time of the 
tnttia l contract award. 

The Senate amendment contained no s imilar provision. 
The Senate recedes with an a mendment that would direct the 

~nder Secre tary of Defense for Acquisition, Technology, a nd Logis­
tics to require program managers Lo assess long-term teclrnical 
data needs and establish corresponding acquisition strategies to en­
s_ut·e availability of technical data rights for major weapon system 
life cycle sustainment. The amendment would also modify title 10 
of Lhe United States Code Lo dfatinguish between commercial item1:1 
and major weapon systems. subsyslems. and components of major 
weapon systems ( regardless of whether they may be characterized 
as comme rcial or non-commercial 1. In the case of a challenge made 
lo a claim that Lhe latter group of systems or components was de­
vbeloped exclusively at private expense, Lbe burden of proof would 
eon the contractor or subcontl'aclor. 

Study and report 011 rel'isions lo Selected Acquisition Report re­
quirPments (sec. 803) 

. The House bill contained a provision (sec. 8031 that would re­
quu·e ihe Under Secretary of Defense for Acquisition. Technology. 
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Department of' Delense training for acquis ition and audit per­
i;onnel. 

Subtitle C-Contractor Matters 

Authority for government support confractors to have ac­
cess to technicaJ data belonging to p1ime contractors 
(sec. 821) 

The committee recommends a provision that wou ld authorize the 
Department of Defen se (DOD) to provide access to technical dat:.a 
delivered under a DOD con tract to a support con tractor, Lo enable 
the support contractor to furnish .independen t and impartial advice 
or technical assistance t.o DOD in !iUpport of DOD's m anagement 
and ove1·sight of the contract. The provision requires th e support 
contractor to make a series of commitments, including exposure to 
criminal, civil, adminis trative, and contractual penalties, to ensure 
that s uch access is not abused. 

Extension and enhancement of authorities on the Commis­
sion on Wartime Contracting in Jraq and Afghanistan 
(sec. 822) 

The commi ttee recommends a provision that would provide a 1-
year extension for the Commission on Wartime Contt-acting in Ira q 
and Afghanistan, established pursuant to sect.ion 841 of the Na­
tional Defense Authorization Act for Fii:;cal Yea r 2008 {Public Law 
110-181), in orde r Lo achjeve expa nded review and investigation 
into wartime contracting consistent with the Commission's cha.rler. 

The Commission shall conlinue to receive adntinis tra tive support 
from the Washington H eadquarters Se1-vice of the Department of 
Defense and may continue to receive s uppor t from other feder a l 
agencies to facilitate its work. T he Department of Defense is di­
rected to provide support t o the Commission, on a non-reimburs­
able bas.is, for i ts investigatory work conducted in combat th eaters 
including travel and lodging. 

Prohibition on interrogation of detainees by contracto1· per­
sonnel (sec. 823) 

The comm.ittee t ecommends a provision t ha t wou ld require the 
Secretary or Defense Lo issue 1·egulations providing that the inten-o­
,ation of detainees dln-ing or in Lhe aftermath of hostilities is an 
inherently governmental function that cannot be transferred to pri­
vate sector contractors. The regulation s wouJd become effective 1 
Year after the da Le of the enactment of this Act., to provide the De­
partment of Defense time to comply. 

_The interrogation of detainees tmtails the exercise of substantial 
dhiscretion in applying governmenl authority and has frequen tly 

ad a significan t impact on the life and Liberty of t he .individuals 
questioned. The committee concludes t hat the conduct of' such in­
terrogations is an jnherently gove rn.mental function that shouJd be 
Performed exclusively by milita ry or civilian employees of the Oe­
Partment. 
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f)art)' ,·1111rr•1·11 lllg s11"11 acqllis1lio11 under any other l'l!c/t1irem,•11I 
uf low or regulaiwn. 

(2J Dts1•1.ostfflR.- Nothillg in Ihm serliofl o;holl hr t·ut1 • 

strucd to require> lhl! publir r11•nilabilily nf infor//1(//irm that 1.<; 

ex.emµ! /iwn pnblie disclosure under .w>clio11 5fi2(hJ n/ lille 5, 
United Stales Code, or is otlwrwise re.<:tricoled from public rli,<:­
rlo.<w re by law or Execuli1 1e 11rtll'r. 

(3 ) l !iSUANCE nF SOLU'ITAT/ON.- Nothing ill this S<'l'lion 
shall be rrm.r;t.ruetl lo require n cn11tra('li11g of{h·er to delay the 
issuance of r, solh·ilatio11 in order lo 111/ll'I the req11ircme11 /,<: r,f' 
sub.c;eclion frt) if llw expedited i,o;1manct• of such solic:ilalinn ii{ 
ulherwise twtlzorizeu under ct/lY other rl!quire111enl of la111 or 
regulation. 

Subtitle C-Cont,·actor Matters 

SEC. 821. AUTIIORITY FOR GOVlfRNMENT SUPPORT CONTRACTOR TO 
IIAVE ACCESS TO TECIIN ICAL DATA BELONGJN(; 1'0 P lllME 
CONTRAC1'0RS. 

(a) AU'l'f/ORITY VOR ACCESS 'l'(J Ti!,'Cf-lWIC'Al. DAT;\.- S11bsectin11 
(t) of :,ection 2320 of tillc IO. U111/(J(/ States Code. is a111e11ded­

(1) in paragrn1,h ( /J, by stnliing ··or" nl lite end: 
(2) bj• redesignr,fing paragrnplt (2) n!l paragraph (:.JJ; and 
(.9) hy inserting after pnrn~raph ( 1 J lhl! following new paro• 

graph (2): 
.. (2) 11otwith1;tanding any limitation upon the /irens,., r,ght!i 

C1J11ueyed under subse,·lirm (a), allow111~ a covered Goi,emmpnt 
support contrac:tor a,·,·ess In and use of a 11y lec:hni('(I/ data rlclw 
ered under a conirc,c:l for lite sole purposl' of fun11shi.ng mde­
penden/ nnd impartial advice or technical assistance directly lrJ 
the Gouerument in support n/' the Gm•ernment 's management 
and oversight o( tlie program or effort to which sm•h fe('hlltC'al 
data relates: or· . 
(b) COVEU.ED GOVEUNlimNT SIIPT'Oln' G'ONTIUC'l'OU DEFTNEU.­

Surh section is {urllwr amended l,y adding rt/ the end lite following 
tll'ICI ,wb~cdif111: 

"({I In th,,,; section, the term '<•f11•£>red r.11l'ernmcnt support co11 -
tr<t~lllr· means a ronlrai.:t.,w llnder n mntract lhe primary purpo,c;,, of 
U.'h1ch is lo fumish 111(/t>p1,11d1ml a11d imparlial advht• vr !eclt111ral 
a.~s,stanc<> rliret'lly to the Goucmmenl i11 :wpport of 1111: Got•<'rn• 
menl's management 011cl 1wers1ghl of <l program or <'{fort rrallH•r 
Lh"n lo dirPt·tly furnish an end item /Jr sertJire lo accompli.o;/i c1 pm· 
gram or el'fc>rl ). which i:m1tnwlor-

''( l) is nut n/Jilir,ted with the prime cunlracfnr or r1 first-ti11r 
sub_conlrador on tit,• program or effort. or 1cilh any direct rom• 
JJClllor of such prime i:ontractor or r,ny sm·h first Iler subcon• 
lraclor i11 /i1rni.sl1111{! end item.'! "r senii('(!S of the lype de11efov<'d 
or prod11ced on ilw program or effort; and 

"(2) execute,,; " contrnrt with the Got>ernmPIII agreemg lo 
und aclmo111/edg111g-

. "(AJ llint µropnetary or 11nnp11blt<' te,•l1111cal data f11r-
1ns~1n/ will bt' nt•1•e1,sed nnd used only for the p11rpos£',o; s/111• 
ed w that co11/t(tf•t; 
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''iB) 1/wl the Muered Got•ernment suµpurl i:011/rnctor 
11•1ll enter into a non-disclosure agreement with ihl! ccm. 
lrcu:l(,r fo u•lmm lht' rights to fht • le1·h11ic•al data belong; 

"(CJ that the cottered Government support contractor 
will take u/1 n·aso11able steps l o protect the proprietary and 
11onp11blic nature o/' the tecluuC'ul dula furnished tu the cul·• 
ered Gol'Prnmcnt support i•tmt rru·tnr during the progrwn 0,. 

l'fforl for the period 11( time in whitlt the G1>t'emme11t is rt· 
slricted from cl1srlosi11!{ lite tel'l111fral data (IU/sidc t1{ thp 
Gouernment; 

"(DJ that a breach of that t·<mlrac:l by tit(• cover,u/ Oou­
l'l'ltnttml sttpporl c:ontructur with rtgord "1 n third µorly'~ 
ownership or rights in sud1 t<'C'hnical duta fllCIY subjeet flit• 
c:011ered auuernmc11t suµpvrt c<11Ltruclor-

.. (i) lo criminal. cit'il, r1dmi11istratiue. ancl conlro<­
lual cwfion.'> in law and equity for penalties, damage~ 
(IIU/ other aµprnpnal <! remedies by lite United State8~ 
and 

"(ii) lo civil actions (or damages and other appro­
priate remedies by the L·ontractor or subc:ontractor 
whose technical clctta is affect-ed by the breach; and 
"(El that suc:h technical data provided to lhe r·m·en:d 

Government support contractor under tlw authority 11( 1/11~ 
section shall ,wt be used by the t·,wered Go11ernmcu,/ .~u,,­
por t C'ontrac:tor lo compete cigai111~1. lhe third port_v for Gm­
ernmcnt or nrm-Goi,ernment c:u11trac·ts. ", 

SEC. 822. £X'I'ENSION AND ENHANCHM.EN'r 0 1•' A U'l'HORITfES UN 1'/IE 
COM.MIS I ON ON WARTIME ('ON711ACTINO I N IRAQ AND 
Afi'GH,1NJSTAN, 

(a) !)ATE OF FINAL RE110RT.-$ubsec-ti,m fd)(3) of ,c;edio11 841 uf 
the National Defense Au.thorizution Act for Fiscal Year 2008 /Publir 
Law I 10- 181; 122 Slat. 2.'30) is amended by slrihing ''two years" 
and i11sPrli11g "three yuars ... 

(b) ASS/STANC'F. Fmm FEnt~llAI. AGE.V('/1\'S. ud1 sec·tum IS fur-
ther rtlll l'flcied-

< 1) bv redesig11ati11g subseclivns I/) and (g) as sabsrctw11,~ 
(g) r111d (h ). 1-r1.-;pec:liuefy; and 

12J bv in:,erlmg after subsection fl-J tlw fol1011 1ing new .~ub 
:,er:t ion ({): 
''({) ASSISTAN<"E FRtJM FEDEFUl A GP'NCIES.-

"( 1 I DEl'All'fft/EN'l' OF DEFENSP:.-Tlte Semdar_r of D e(c11~ 
shall prol'ide to the Commission nu111inish·ati1w xuµµ ort for the 
perfonnrtnce o( the Cvmmissiu11 ',<; (u11d1on~ in l'flrryrng out tltr 
requirements of lhis secticm. 

"(2) 11RA \1£1. ,\ND l,()DWN(; IN ( 'OMHAT 1'lfEA1'ERS.-The nd 
miuu1tratiue support 11rol•icletl //w Co111missiw1 under para 
~raph ( 1 I shall int:lud<· trnuel wtd locl,ring u11cl,•rtalw11 lfl com· 
bat theaters. whic-h support shalf bf' Jmmitletl through fund~ 
nwd,, auailabfe for {l,a/ purpose tltrouglt thl' Waslting/011 Head· 
tJllarters Seroi<·es or on rr 11011-rci111hur1,oh/C' basis. (IS appro• 
priat,,. 

"(31 OTJIF:ll f)h'l',\ R1'MRNT.'-/ AN!) J\GRNC'IES.-ln etdditwn ta 
/he :,upporf reCfuired by p(lragraph r IJ. r,ny dcpartnwnt or ~g~n 
r,v of the FeJeral G0Pem111e11/ may pruv1de to the Con111nss!nn. 
s11~h .-um•ices, f1wcls. facilities, staff, and other .<WpJmrt sl'l·t•WCh 
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The Senate recedes with an amendmeoL th:il wou ld requi:rc the 
publica1.ion of a noWkaUon that is consistent wilh ex.isling requfre­
ments and inclut.les a brie f description oC Lhc benefits thaL are ex­
peclccl. ns a resul L oft he hundling. 

Subtitle C-ConLract,m· Mauers 

J\uthority for Go11c1r1tn1P11l :wppnrt ,·011/ractors lo haue a,·r·l!ss lo tech­
nical dala b('longing fr, prime contractors fsec. l~21 J 

Tht'.' Sena1.c amendment. cunlaincd a provision (sec. 821 l thnt 
would c1ulhorizc the Oopa1tment. of Defense I DOD) to provide ac­
cess to tcchnicnJ dala delivered under a DOD ccmtracl LO a support 
coutractor provicLing advice nnd assistance to the ~overnmenL. 

The House bill cont.a.incd no similar pr ovision. 
The House recedes with an amendmenl that. would: (] J delete 

the criminal pennlties fo r discloslU'e of information; and (2) require 
Lhe ·upport controcLor L0 agree Lo enter into a non-disclosure agree­
ment with the contractor ln whom lhe tccb.nical data rights belong. 
This modification would res ulL in civil enforcement. rather than 
criminal enforcement. for ,•iolacions of the non-disclosure requfre­
ments in the provh;ion. 

E:rtc11.s1011 and ,mhmicement of authorities on lhf' Com11w1sio11 1111 
Wnrlime Contracting tn Iraq am/ Afghanistan (sec. 1:/22) 
The Sena!<: amendment containrd a prnvisinn 1sec. !:tl2) tha~ 

would extend Lhe life of the Comrnis!iion on Wartime Contracting 
in ln1q and Arghanistan and clari(v the nature of the s upport lo 
be provided Lo the Commission by lhe Department of Defense and 
othe1· federal agencies. 

The House bill cont.:tined no s imilar p1·ovis1on. 
The House bill recedes with a clurifyin g amendment. 

Aut/ir,rity for Sarrelary of Defeni>e lo reduce or deny award fee.,,; to 
rnmpanie.~ found to jeoprrrdize hM{th or safety of (;Q11<•rnment 
pcrMnne/ (scc. 1:/23) 

.. Tho House bill contained a provision (sec. 824J thaL would pro­
h1b1t. the paymcnl of award and incc11Live fees to a ny del'cnse coo­
tractor thal has been determined to have caused t.he death or seri­
ous bodily injury of Department of Defense pc1~onnel. 

'I'he Senate a mendment ctintai11e<l no s imilar provision. 
The Senate recedes with An amendment Lhat. wou.lcl: ( 1 l re4uire 

lhe Secretary of Defense lo consic.Je1· any such conlrn<'tor mis­
~nduct in assessments of ccinLract.or performance; and <2) aut.hor­
fi2e lhe Secretary Lo wilhhold or recovCJ· alJ or pa1-t of award fees 
or the relevant pl•riod of time on Uw basis of the negative impact 

of such misconcluc1 on cnnln11:tor perfr,rmance. 

Subtille 0 -Acquisition Workforce Matters 

Enhat1<•1m1e1it ol expedited ltir111g r111thonly fr,r defense n<'<Jlltsilion 
IMr/;/rirce position.Ci (,-,l't'. 831) 

. The House bill contained n prcwision (sec. 821 l that wmllrl clat·­
fify th~ exped1ted hiring authority for lhtt clefenst! acquisilion work­
or~ 1n section 170n of title 10. Uniwd Statei:: Code. 
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elusively al private expense to meet validaled military require­
ments. 

The committee notes thal t,he streamlined acquisition proceduTes 
developed under this section may have a parLicular utiHly in lhe 
Department's efforts to raridly field militruy capabilities in re­
s ponse lo urgent. operationn needs. 

Competit ion for p1·oduction and sustainment and rights in 
technical data (sec. 832) 

The commill.ee recommends a p1·ov1s1on that. would require t.he 
Secretary uf' Defense to issue guidance on rights in tcchnica'I data 
to ensun! that lhe Departmtml ol' Defense (DOD) preserves lbc op­
tion of competition for contracts for lhe produwon and 
:mstainmenL ur systems or subsystems that a re developl-'.d exdu­
sively with Federal funds ,,r without sigru1icant contribution bv a 
contractor or subcontractor and that Lhc United SLatcs is not· re­
quired to pay mm-e than once for lbe same technical daLn. The pro­
vision would a lso provide DOD with improved tools lo address 1:,itu. 
ations in which a contractor has erroneously asl:ltu-Led a restriction 
on the use or release of technical dala thal was developed exclu­
s ively wilh Federal funds or without significant contribution by thf• 
contrnctor or suhcontractor. 

Elimination of sunset date for pro tests of task and de livery 
orde r contl·ac ts (sec. 833) 

The comnut.tee recommends a provision Lhat would a mend sec­
tion 2304c of title 10, United Stales Gode, to eliminalc the sunset 
date for protes ts of Lask and delivery orders under Depa rtme11t or 
Defense contJ·acts. The sunseL dale was included in section 2304c 
Lo provide Lhe commiLLee an uppo1tunjty lo adjust. the provis ion if' 
Lhe new protest auLhol'iLy resulted in a su1•ge of bid protests. In 
April 2009, the Government AccounLabiJity Office reported that 
only a handful of md proLeRLs aru attributable Lo Lhc new au! hority. 
The committee concludes Lhat no adjustment to the autho1ily is 
needed. 

Inclusion of o ption amounts in limitations on authority of 
lhe Defe nse Advanced .Research Pt"Ojects Agency to 
carry out certain prototype projects (sec. 834) 

Tbc committee recommends a provision thaL would clarify ihaL 
the dolla.1· Lhresholds applicable Lo prototype projects carried ouL 
pw-s uant to section 845 of Lhe National Defense Authorization Act. 
for Fiscal Year 1994 (Public Law 103-160) include all option 
amounts. 

Eob8Ilcem ent of Department of Defen se authori ty to re­
s pond to combat and safe ty emergencies through rapid 
acquisition and dep)Qyme nt of urge ntly needed supplies 
(sec. 835) 

The committee recommends a pruvision that would amend sec­
tion 806 of the Bob Stump NatiooaJ Defense Authodzatioo Act for 
Fiscal Year 2003 (P uulic Law 107-314). as amended by section 8ll 
of the Ronald W. Reagan NationaJ Defense Authorization Act for 
FiscaJ year 2005 (Public Law 108-375), to enhance the authority 
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Undefinitized Contractual Actions 

The committee notes that section 809 of the National Defense 
Authorization Act for Fiscal Year 2008 (Public Law 110–181) re-
quires the Secretary of Defense to issue guidance to ensure the im-
plementation and enforcement of requirements applicable to 
undefinitized contractual actions (UCA). UCAs expose the Depart-
ment to substantial risk in terms of cost and of contract perform-
ance, and section 809 was intended to address the length and pro-
liferation of UCAs. The committee notes that the Department 
issued its guidance in August 2008 and substantially updated it in 
October 2009. This guidance instituted a semi-annual reporting re-
quirement that allows the Department to track UCAs and ensure 
their compliance with the relevant requirements. The committee 
believes that the updated guidance, together with additional modi-
fications adopted in accord with recent Government Accountability 
Office (GAO) recommendations, has worked substantially to ad-
dress the concerns that led to the enactment of section 809. At the 
same time, the committee was troubled that GAO found several in-
stances where UCAs that qualified for inclusion were not in the 
latest semi-annual report. The committee urges the Department to 
ensure that local commands are informed of, and properly moti-
vated to comply with, the Department’s guidance on UCAs. 

LEGISLATIVE PROVISIONS 

SUBTITLE A—ACQUISITION POLICY AND MANAGEMENT 

Section 801—Disclosure to Litigation Support Contractors 

This section would amend section 2320 of title 10, United States 
Code, to allow the Secretary of Defense to disclose technical data 
to a litigation support contractor for the purpose of assisting the 
Department of Defense in preparing for litigation. This section 
would require that the litigation support contractor: use the tech-
nical data only for the purpose of fulfilling its contract with the De-
partment; take all reasonable steps to protect the technical data; 
and not use the technical data to compete with the owner of the 
technical data on any government or non-government contract. 
This section would take effect 120 days after the date of enactment 
of this Act. 

Section 802—Designation of F135 and F136 Engine Development 
and Procurement Programs as Major Subprograms 

This section would require the Secretary of Defense, within 30 
days of the date of enactment of this Act, to designate the F135 
and F136 engine development and procurement programs as major 
subprograms in accordance with section 2430a of title 10, United 
States Code, and would require the Secretary to use the milestone 
B decision for the F135 and F136 engine development and procure-
ment programs as the baseline for the reporting requirements re-
ferred to in section 2430a(b) of title 10, United States Code. 

This section would specify the application of section 2433a of title 
10, United States Code, (commonly referred to as Nunn-McCurdy) 
to the engine subprograms designated under this section. If an en-
gine subprogram designated under this section were to breach one 



l llTII CoNGR•:SS } 
2d Se8sion HOUSE OF REPRESENTATIVES 

IKE SKELTON 
NATIONAL DEFENSE AUTHORIZATION ACT 

FOR FISCAL YEAR 2011 

COMMITTEE PRINT 

OF THE 

COMMITI'EE ON ARMED SERVICES 
HOUSE OF REPRESENTATIVES 

LEGISLATIVE TEXT AND 
JOINT EXPLANATORY STATEMENT 

TO ACCOMPANY 

H.R. 6523 

PUBLIC LAW 111-383 

DECEMBER 2010 



120 

Sec. 883. Disclosure and traceability of the cost of Department of Defense health 
care contracts. 

PART IV—INDUSTRIAL BASE 
Sec. 891. Expansion of the industrial base. 
Sec. 892. Price trend analysis for supplies and equipment purchased by the Depart-

ment of Defense. 
Sec. 893. Contractor business systems. 
Sec. 894. Review and recommendations on eliminating barriers to contracting with 

the Department of Defense. 
Sec. 895. Inclusion of the providers of services and information technology in the 

national technology and industrial base. 
Sec. 896. Deputy Assistant Secretary of Defense for Manufacturing and Industrial 

Base Policy; Industrial Base Fund. 

Subtitle A—Acquisition Policy and Management 

SEC. 801. DISCLOSURE TO LITIGATION SUPPORT CONTRACTORS. 
(a) IN GENERAL.—Section 2320 of title 10, United States Code, is

amended— 
(1) in subsection (c)(2)—

(A) by striking ‘‘subsection (a), allowing’’ and inserting
‘‘subsection (a)— 

‘‘(A) allowing’’; and 
(B) by adding at the end the following new subpara-

graph: 
‘‘(B) allowing a covered litigation support contractor ac-

cess to and use of any technical, proprietary, or confiden-
tial data delivered under a contract for the sole purpose of 
providing litigation support to the Government in the form 
of administrative, technical, or professional services during 
or in anticipation of litigation; or’’; and 

(2) by inserting after subsection (f) the following:
‘‘(g) In this section, the term ‘covered litigation support con-

tractor’ means a contractor (including an expert or technical con-
sultant) under contract with the Department of Defense to provide 
litigation support, which contractor executes a contract with the 
Government agreeing to and acknowledging— 

‘‘(1) that proprietary or nonpublic technical data furnished 
will be accessed and used only for the purposes stated in that 
contract; 

‘‘(2) that the covered litigation support contractor will take 
all reasonable steps to protect the proprietary and nonpublic 
nature of the technical data furnished to the covered litigation 
support contractor; and 

‘‘(3) that such technical data provided to the covered litiga-
tion support contractor under the authority of this section shall 
not be used by the covered litigation support contractor to com-
pete against the third party for Government or non-Govern-
ment contracts.’’. 

(b) EFFECTIVE DATE.—The amendments made by subsection (a)
shall take effect on the date that is 120 days after the date of the 
enactment of this Act. 
SEC. 802. DESIGNATION OF ENGINE DEVELOPMENT AND PROCURE-

MENT PROGRAM AS MAJOR SUBPROGRAM. 
(a) DESIGNATION AS MAJOR SUBPROGRAM.—Not later than 30

days after the date of the enactment of this Act, the Secretary of 
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CD ) 'T'he actions the Department of Defense has taken to 
identify altcnwtives lo fire resistant rayon fiber for lhe 
producLion of military uniforms . 

(E ) The extcnL to which such a lternatives provide an 
adequate subsLitute for fi1·e 1·esistanl rayon fiber for the 
producLion of milil.ary uniforms. 

(F) The impedimen ts to the use of such alternative..-;, and 
the octions the Department has taken Lo overcome such 
imJ)ediments. 

(G) The extent to which unce rtainty regarding lbc future 
availability of fire resistant r ayon fiber results in instu­
bjlity or inefficiency for elements of the United States tex­
Lile indw;try tbnt. use fire resistant rayon Ciber, and the ex­
tenl t.o which that. instability or inefficiency resu lts in less 
eOicicnl business practices, impedes investment and inno­
vation, and thereby results or may rcsull in higher costs. 
delayed delivery, or n lower qualiLy of pruduct delivered Lo 
the Government. 

(H ) The extent. to which any modificaLinns to existing 
law or regula tion may be necessary Lo ensure the efficieol 
acquisit ion of fire resis tant fiber or a]LemaLive fire resist­
ant products fo1· the production of military uniforms. 

S£C. 822. REPEAL OF REQUIBEMENT FOR CERTAIN PROCUREMENTS 
FROM FTRMS IN THE SMALL ARMS PRODUCTION INDUS­
TRIAL BASE. 

(al Rl!!Pf•:AL.-Sectic>n 2473 of title 10, Umted Stales Code. tS re­
pealed. 

(b ) CLEIUC:.:AL AMENDMEN'r.-The lable of sections al l h~ l)egin­
ning of chapter 146 of such title is amended by strikfog t he ilem 
relati ng t-0 section 2473. 
SEC. 823. REVIEW OF REGULATORY DEFINJ'J'lON RELATING 'l'O Pno­

OUCTJON OF SPECIAL'l'Y METALS. 
(a) RE:VlEW REQUTREU.-Thc Secretary of' Defen. e s hal l review 

L!ie regulations specified in subsection (b) to ensui-e Lhat U1e defini­
t10n of tbe tern, ·'produce" in such regulations complies \Vilh the re­
quirements of . ection 2533b of title 10, Uniled Slat.es Code. ln car­
'{'lng out tht:> r eview, Lhe Secrelat-y s haU seek public comment, coo­
s1der congressional intent, and t·cvise the t·egulationii ns lhe Sec­
retary considers necei=:sary and apprnpriatc. 

lb) R&c\Jl.ATlON::! SPE<.:tFrEo.-The reguJations refen ed to in sub­
section lo) are any porLioo of s ubpart 252.2 of the defense s upple­
n_ient lo the Federal Acqujgition Regulation that includes a defini­
lton of the term "produce" for pw·poses of impleme nting section 
2533b of title 10, United States Code. 

(~} COMPl .ETION OF REVlBW.-The Secretary shall complete the 
re~cw requited by subsection (a) nnd any necessai-y and a ppro­
~r1ate revisions Lo Lhe defense supplement Lo the Federal Acquisi­
tion Regalation not la ter Lhan 270 da.ys after Lhe daLe of the e nact­
ment of this Act.. 

F.C. 824. GUIDANCE RELA1'JNC: TO RLGR1'S IN 'l'ECilNlCAL DATA. 
(a) REVLEW OF GuroANCE.-Not laLer tha n 180 days after the 

da~ of the e nactment of t his Act, the Sec1·elary of Defense shall 
tcv1cw guiduncc issued by Lhe military depa rtments on the imple-
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mentat.ion of section 2320(e) of tWc 10, United States Code, to en. 
s1.1.re that s uch gujdance is consisle11t with the guidaocc issued by 
the Under Secretary oJ Defense for Acquisition, Technology, 8110 
Logistics and t he requirements of tltis section. Such guidance shall 
be designed Lo en sure Lhat Lhe United States-

(lJ preserves tbe opt.ion of competition for contracts for the 
production and sustainment of systems or subsystems that are 
deve1oped exclusivelv with Federal funds as defined in accord. 
ance with the amendments made by this section; and 

C2) is not required to pay mor~ than once for U1e same tech­
nical data. 

(b) RIGH1'S IN TE:C'HNJCAL DA'TA.-Seciion 2320(al of tit.le 10 
United States Code, is amended- ' 

(1) in paragraph (2 )(F )(i)-
(A) by redesiguating s ubclauses (l l :rnd <Ill as subclauses 

(IT) and (ill), respectively; and 
(BJ hy inserting before subclause (II ), as so redesign~'lted, 

the following new subclause (fl: 
"(I) rights in technical data described in subpara­

graph (A) for wbich a use or release restriction has 
been erroneously asserted by a contractor or subcon­
tractor "· and 

!2) in paragr~ph (3), by striking "for the purposes of clefinj. 
Lions under this paragraph" and inserting "for the pw·poses or 
paragraph (2)rB), but shall be conside red to be F ederal funds 
for the purposes of paragraph (2)(A r. 

{c) V ALIDATJON OP PHOPRIBTARY DATA RES'rJ:Ul!'l'10NS.-Section 
232Hcl)(2) of title 10, United St.ates Code, is amended-

(1) in subparagraph (A), by striking "A challenge" and insert­
ing "Except as provided in subpai-agraph (CJ, a challenge"; and 

(2) by adding ,1t the end th e foUow:ing new s ubparagraph tC): 
"tC) The limitat ion in this paragraph shall not apply to a case 

in which the Sec.retary finds that reasonable grounds exist to be­
lieve that a contractor or subcontractor has erroneou sly asserted a 
use or release 1'est1iction with re~ard to t,echnkal data described i □ 
section 2320(a)f2)(A) of this Li tle.' . 
SEC. 825. EX'l'ENSJON OF SUNSET DATE FOR CERTAIN PRO'L'ESTS OF 

TASK AND DELIVEllY ORDER CONTRACTS. 
Pa ragraph (3) of section 2304c(e) of title 10, United States Code, 

is amended to read as follows: 
''(3) Paragraph (l)tB ) and paragraph (2) of this subsection shall 

noi be in effect after September 30, 20) 6.". 
SEC. 826. TNCLUSION OF OPTION AMOUNTS IN LIMlTATIONS ON AU· 

THORI'l'Y OF THE DEPARTMENT OF DEFENSE TO CARRY 
OUT CERTAIN PROTOTYPE PRO,fECTS. 

Section 845 of the National Defense Authorization Act for Fiscal 
Year 1994 l lO U.S.C. 2371 note) i.s amended-

( 1 / in subsection (n)(2)-
(A> in subparagra ph (AJ, hy inserting "(including a ll op­

tions)" after "not in excess of $100,000,000": and 
(B/ in subr.aragraph (B), by inserting ''(:including all op­

t.ion s)" after 'in excess or $100,000,000"; and 
(2) in subsecLion (e)(3)(A), by inserting ''(including all op­

tions)" aCter "does not exceed $50,000,000". 
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dence by military occupation. The amendment would also require 
the secretaries of the military departments to provide a copy of any 
assessments, studies, findings, plans, and reports to the centers of 
excellence established by sections 1621 and 1622 of the National 
Defense Authorization Act for Fiscal Year 2008 (Public Law 110– 
181). 

Licensed mental health counselors and the TRICARE program (sec. 
724) 

The House bill contained a provision (sec. 729) that would ex-
press the sense of Congress that the Secretary of Defense should 
implement the recommendations made by the Institute of Medicine 
in its congressionally-mandated report regarding the credentials, 
preparation, and training of licensed mental health counselors in 
order for them to practice independently under the TRICARE pro-
gram, as well as the study’s recommendations regarding 
TRICARE’s implementation of a comprehensive quality manage-
ment system for all of its mental health professionals. 

The Senate committee-reported bill contained a provision (sec. 
703) that would include licensed mental health counselors in the
list of providers who are authorized to diagnose and treat patients
under the TRICARE program. The provision would also require the
Secretary of Defense to issue regulations setting forth the specific
requirements that such counselors must meet in order to practice
independently under TRICARE.

The agreement includes the Senate provision with an amend-
ment that would require the Secretary of Defense to issue regula-
tions in accordance with section 717 of the National Defense Au-
thorization Act for Fiscal Year 2008 (Public Law 110–181) no later 
than June 20, 2011. 

TITLE VIII—ACQUISITION POLICY, ACQUISITION MANAGEMENT, AND 
RELATED MATTERS 

Subtitle A—Acquisition Policy and Management 

Disclosure to litigation support contractors (sec. 801) 
The House bill contained a provision (sec. 801) that would amend 

section 2320 of title 10, United States Code, to address the protec-
tions applicable when non-public information is disclosed to litiga-
tion support contractors. 

The Senate committee-reported bill contained no similar provi-
sion. 

The agreement includes the House provision with a clarifying 
amendment. 

Designation of engine development and procurement program as 
major subprogram (sec. 802) 

The House bill contained a provision (sec. 802) that would re-
quire the Secretary of Defense to designate the F135 and F136 en-
gine development and procurement programs as major subpro-
grams of the F–35 Lightning II aircraft major defense acquisition 
program, in accordance with section 2430a of title 10, United 
States Code. 
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Tbo agi·eement. includes a provts1on combining element:; of the 
Bouse an.d SenaLc provisions. 

Subt.itle 0-Amendments t.n General Contracting Aulhorilies 
Procedures, and Limitations ' 

Prouisions relating lo fire re1;i.r;tant /iher for prnduttitm uf military 
uniforms (set:. 821) 

The House bill contained a provision (sec. 811) that would extend 
to 2021 the authority in section 829 of lhe National Defense Au­
U1orization Act for Fiscal Year 2008 !Public Law 110- 181) for the 
Deparlmeul of Deferuie to procw·o fire resistant. rayon fiher that is 
manufact.ured in a foreign country under certain circumstances. 

The Senate committee-reported biU contained a provision (sec. 
856) that would require a comprehensive st.udy of the issue. 

The agreement. includes t.he House provision with an amendment 
that would ext.end the authority in sect.ion 829 for 2 years and Te­
quire a comprehensive study of the issue. 

Repeal of requirement for certain provitrcmerits from fi.rms in the 
smnll arms productiu,, industrial base (sec. 822) 

The House bill contaiued a provision (sec. 812) that would amend 
section 2473 of Lit.le 101 Uoiled St.ates Code. 

The Senate committee-reported bill contained a provision (sec. 
817) that would repeal section 2473 of title 10. United St.ates Code. 

The agreement includes the Senate pro\tision. 

Reuiew of regulatory definition relating fo produc-lio11 of specially 
melals (sec. 823) 

The House hill contained a provision (sec. 813) that would define 
the Lenn "produced" for the purposes of section 2533b of Lille 10, 
United States Code, relaling to the producWon of specialty metals 
within the United Stales. 

The SenaLe commit.t.ee-reporled bill contained no similar provi­
sion. 

The agreement includes a provision that would require Lbe Sec­
reLary of Defense to review aJ1d, if necessary, revise the definition 
of the Lcrm "produced" currently included in the regulations imple­
menting section 2533b to ensure that the definition is consistenl 
with the language of tbe statute a.nd congre sional intent in enact­
ing tbe provjs ion. 

Guidance relating to righls in t1tchni,·al data (sec. 824J 

The Settate commit.tee-reported l>ill contained a pTOvision (sec. 
832) that would require lhc Sec1·eta1•y of Defense to revise guidance 
011 righ t..s in Lechnical data ~o promote competition and ensure that 
the United States is not required lo pay mure lhan once for the 
Srulll:! technical data. 

The House bill contained no similar provision. 
The agreement includes lhc provision wit.h a clruifying amend­

ment. 
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Subtitle C-Amendment.s Rela ting to Gene ral Contract ing 
Authorities, Procedures, and Limitations 

Treatment for technical data purposes of independe nt re­
search and deve lopment and bid and pt·oposal costs (sec. 
841) 

The committee 1·ecommends a provision that would clarify the 
treatmen t of independent research and development OR&Dl and 
bid and proposal (B&P ) costs for the purposes of secLion 2320 oi 
tjt)e 10, United States Code, governing r ighls in technical data. 
The provision recommended by the commitlee wou ld ensul·e gov­
ernment-purpose righ ts Cthc 1·ight to use the data Lo ensure com­
petition for fulure government pm·chases) in technical dala for an 
item or process t ha t is developed through the expenditure of CR&D 
and B&P costs in Lhe case of: {1) an item or process for wh.ich the 
contractor contr ibuted less than 10 percen t of t he cost of develop­
ment; or (2) an item or process t hat is integrated into a major sys­
Lem and either: (a) cannot be segregated from the s_yslem as a 
whole~ or (b) was developed predominant ly at government expense. 

Extension to all mana geme nt e mployees of applicability of 
the senior execut ive benchmark compensation amount 
for p urposes of allowable cos t limitations under govern­
ment contracts (sec. 842) 

The committee recommends a provision t hat would amend sec­
tion 2324 of Li t le 10, United SLaLes Code, to extend the existing cap 
on allowable costs for defense contractor executive compensation to 
apply to all contractor management employees. Under curren t law, 
Lhe cap applies only to t he five ·most highly-compensated manage­
ment employees in each segment of the company. The committee 
concludes tha t Lhe ex.tension of Lhe provision is justified to ensure 
that the Depar tment is nol required to reimburse defense contrac­
tors for u nreasonable or exces~ive compensation paid Lo company 
executives. 

Covered contracts for purposes o f require me nts on con­
ti·actor bus iness sys te ms (sec. 843) 

The committee recommends a provision lhaL would amend sec­
lion 893 of the Ike Skelton National Defense Authorization Act for 
Fiscal Year 2011 <Public Law 111-383) to clari(v which defense 
contracts are covered contracLs for the purpose o( Lhe authority to 
withhold payments under $ection 893. 

Compliance with defense procw·ement requirements for 
purposes of internal controls of non-defense age ncies for 
-vrocurements on behaH of the Department of Defense 
(sec. 844) 

The committee recommends a provision that would clarify I he 
stab nda rds tha t a non-defense agency wouJd have to meel lo be suit­
a le for intoragency con tracting by the De pa rtmenL of' Defense. The 
Provision recommended by the committee would require a non-de­
fense agency to certify that the agency is complia nt with: (1) the 
Federal Acquisition Regulation and other laws and regulations Lhal 
apply to the procurement of property and services by federaJ agen-
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LEGISLATIVE PROVISIONS 

SUBTITLE A—ACQUISITION POLICY AND MANAGEMENT 

Section 801—Requirements Relating to Core Logistics Capabilities 
for Milestone A and Milestone B and Elimination of References 
to Key Decision Points A and B 

This section would amend section 2366a and 2366b of title 10, 
United States Code, to require the Milestone Decision Authority to 
certify that a preliminary analysis of core logistics capabilities for 
each major weapons system has been performed as entrance cri-
teria for entering the technology development phase of a major de-
fense acquisition program (milestone A) and that the core logistics 
requirements and associated sustaining workloads for the weapons 
system have been determined as entrance criteria for entering the 
engineering and manufacturing development phase (milestone B). 
This section also would require certification that relevant 
sustainment criteria and alternatives were sufficiently evaluated 
and addressed in the initial capabilities document to support an 
analysis of alternatives and the development of key performance 
parameters for sustainment of the program throughout its pro-
jected life cycle. Furthermore, this section would require certifi-
cation that life-cycle sustainment planning has identified and eval-
uated relevant sustainment costs through development, production, 
operation, sustainment, and disposal of the program, and any alter-
natives, and that such costs are reasonable and have been accu-
rately estimated. 

The committee is aware that the Secretary issued formal guid-
ance on the operation of the defense acquisition system on October 
18, 2010, which directed space systems to be subject to milestone 
A and milestone B requirements. Therefore, this section also would 
strike references to ‘‘key decisions points’’ in section 2366a and 
2366b of title 10, United States Code. 

Section 802—Revision to Law Relating to Disclosures to Litigation 
Support Contractors 

This section would amend title 10, United States Code, to include 
a new section relating to the disclosure of confidential commercial, 
financial or proprietary information, technical data, or other privi-
leged information to a litigation support contractor for the sole pur-
pose of providing litigation support. This section would require the 
litigation support contractor to execute a contract with the Govern-
ment agreeing to or acknowledging that any information furnished 
will be used only for the purpose stated in the contract, that the 
litigation support contractor will take all precautions necessary to 
protect the sensitive information, that the sensitive information 
will not be used by the litigation support contractor to compete 
against the third party for contracts, and that a violation of any 
of the above would be basis for the Government to terminate the 
contract. This section would also repeal a superseded provision in 
section 2320 of title 10, United States Code. 
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sion Point approval in the case of a space program,’’ each place 
it appears in subparagraphs (B) and (C). 

SEC. 802. REVISION TO LAW RELATING TO DISCLOSURES TO LITIGA-
TION SUPPORT CONTRACTORS. 

(a) IN GENERAL.— 
(1) REVISED AUTHORITY TO COVER DISCLOSURES UNDER 

LITIGATION SUPPORT CONTRACTS.—Chapter 3 of title 10, United 
States Code, is amended by inserting after section 129c the fol-
lowing new section: 

‘‘§ 129d. Disclosure to litigation support contractors 
‘‘(a) DISCLOSURE AUTHORITY.—An officer or employee of the De-

partment of Defense may disclose sensitive information to a litiga-
tion support contractor if— 

‘‘(1) the disclosure is for the sole purpose of providing litiga-
tion support to the Government in the form of administrative, 
technical, or professional services during or in anticipation of 
litigation; and 

‘‘(2) under a contract with the Government, the litigation 
support contractor agrees to and acknowledges— 

‘‘(A) that sensitive information furnished will be 
accessed and used only for the purposes stated in the rel-
evant contract; 

‘‘(B) that the contractor will take all precautions nec-
essary to prevent disclosure of the sensitive information 
provided to the contractor; 

‘‘(C) that such sensitive information provided to the 
contractor under the authority of this section shall not be 
used by the contractor to compete against a third party for 
Government or non-Government contracts; and 

‘‘(D) that the violation of subparagraph (A), (B), or (C) 
is a basis for the Government to terminate the litigation 
support contract of the contractor. 

‘‘(b) DEFINITIONS.—In this section: 
‘‘(1) The term ‘litigation support contractor’ means a con-

tractor (including an expert or technical consultant) under con-
tract with the Department of Defense to provide litigation sup-
port. 

‘‘(2) The term ‘sensitive information’ means confidential 
commercial, financial, or proprietary information, technical 
data, or other privileged information.’’. 

(2) CLERICAL AMENDMENT.—The table of sections at the be-
ginning of such chapter is amended by inserting after the item 
relating to section 129c the following new item: 

‘‘129d. Disclosure to litigation support contractors.’’. 

(b) REPEAL OF SUPERSEDED PROVISIONS ENACTED IN PUBLIC 
LAW 111–383.—Section 2320 of such title is amended— 

(1) in subsection (c)(2)— 
(A) by striking ‘‘subsection (a)’’ and all that follows 

through ‘‘a covered Government’’ and inserting ‘‘subsection 
(a), allowing a covered Government’’; and 

(B) by striking subparagraph (B); and 
(2) by striking subsection (g). 
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United Slrztcs Ct><le, for t/11• al'CJ/11,-:tlwn of r1ght-lta11d tlritre p 
senger sednns is incluclecl 011 the list of dol/01 Jhresliolc/s that:· 
subject lo adjftslmenl /'ur i~1/7ation 111 accordom:e u•it/1 the rcq«i,: 
ments of t1edwn 1908 11{ lltlt• .Ji, United Stat,•s Code, a11d is al/ 
justed pitnmunl lo sut'h pror.i1s1on, os approprwlc, · 

sec. sis. R1f~'J!i/1Jillfff:¥Mc.•¥fJ't-s~o VALIDATWN OF PROPfu. 

{a) Rl(iH1'.~ IN 'I'El'HNICAL DA1'A. - Secfic111 2320 of title 10 
United Stlltes Code, i.~ amenclPd- · 

(1 J /Tl subse<'fton /a)-
(A ) 111 paragraph 12UlJ)(11-

/t ) in s11bclausl' (/), b_v t.lnlwtg '"or"" al Iii<' u1d: 
Iii) l,y recles1g11aling subclause I fl I as s11bda1ae 

till); ancl 
fiii) by inserting after s11htlause 1[) the folluwi,ig 

new subc:law,e (//): 
"( LI) is 11e,.:essary for /he segregation o/' a11 item or 

pro('ess from, or the reintegration 11/' that ilem or pr111;. 

ess (or a µhys,c:allJ• ur fimt'liuna/ly t>q11ipa/1mt item or 
prnc:essJ with, other items or proce11ses: ur": 
tB) in paragraph (2}(EJ, by striking ·•and shall be 

based" and all lhal follow:, through "such rights shall" 011d 
inserting ". The United Stnle:-1 shall haue goucr,1111c>11l pur­
pose rights III such tedutical data. e,Tcepl in any case in 
whic·h the Secretary of Defense determines. 011 the basis of 
ail<>r1a estnblished in such regulation~. thflt negotiot1011 of 
different rights in such technical data would be in the, best 
interest of the United Stales. The <>stablish,,umt of 011.v surli 
,wgotiated rights shall"; and 

(CJ in paragraph (,11, by slrilting "for the purposes of 
paragroplt. (2J(B), but shall be c:onsid(Jretl lo be fi'C'dera/ 
funds fnr the purposes of paragraph (2)(AJ"" and inserting 
"fc,r the purpo!iP!S of the definitions under this pciragrapl,", 
and 
(2) ltl s1tb$ectwn (bJ-

(A) in paragraph (7). by slrildng "aru/"' at the encl; 
(D) 1ft paragraph (8), by strtlting the penod and insert• 

ing a semico/011; and 
(CJ by addi11g at the end the following 11ew µaro• 

graphs: 
"(9) pro1•icling I/wt, in addition lo technical dalu rlwt ,s al• 

ready subjerl lo n contrac·/ delivery requirement, the United 
Stales may require at an_v time the tlelivery of let:h11it'al data 
that has been generated or utilized in the performance of a con• 
tract, and compensate lite contractor only for reasonable. co.~ts 
i11c:urred for hauing converted and delwcred the clota in the rt­
quired form, upon a rJ.etermina/1011 tliat-

•·(AJ the lf•chnit:al data is 11eedecl for tlte purposi> of re· 
procurement, su.-.tainment, mndi/1catiu11, or upgmde (ill • 
cluch11g through cnmpetitiue means) 11{ n ma.ior ~-ystt>m or 
subsystom tlu:reof, c1 weapon system or subsyslem thereof. 
or any nonc·ummen;ia/ iti-m or process; and 

"(BJ the tcc:lwical dala-
"(i) pcrtams to rt/I item or pro,·1•ss dl't•t•lopecl Ill 

wlzol<> or tn part with Federal /imds: or 
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''(ii) is necessary for lhe segrega./rnn o/' an item or 
process from, or the reintegration of that item or proc• 
ess (or a physically or functionally equiualettf item nr 
process) with, other items nr proce.,;ses; and 

"( JO) prouiding that the United Slates is not forec:losed 
from requ.iring lhe deliuer.Y (If the technical data by a fnilure 111 
challenge, in accordanre with the requirements of section 
2321(d) of this ltlle. the co11traclor's assertwn of a use or re/easr 
re.~lnction 011 lhe leclwical dctln. ·•. 
(hi VALIDJ\T/ON m· PJWPRTETARY D.47',\ RES1'UTCTJONS.-Sectin11 

232J(d)(2J of such r.itle is amended-
(lJ in subpciragraph /A)-

tAI in the ma/fer preceding clause (i), by striking ''Ex• 
(·ept as protiided tn subparagraph (CJ" cmd all that folfows 
through "three-year period" and inserting "A challengP lo a 
use ,,,. release restriclinn asserted by the co11lractor in. ae• 
cordc,m·e with applicable regulations mci_y not be mac/,, 
under paragraph fl) ci(ler lhe end of tit,, .~i.·i:-year pPriod"; 

(BJ iu clause (ii), by striking ··or" al the end: 
(CJ in clause (iii) by striking the period and inserting 

": or"; and 
(D) by adding al the end the following new C'lause: 
"fiu) are the subjeC't of a frauclulenlly asserted use nr 

release restriction.'·; 
{2J i11 subpuragraph (8 ). by striking "three-year peri.ot!" 

each place ii ap~ars and im,erling "si.T•year pPriod"; and 
(3) by striking .<wbµaragraph (CJ. 

(c) Ef'l•'Jt:CTJVE DATE.-
(1) I N GENERAL.-Except as prnuided in paragraph (2), th(• 

amendments made by this section shall take effect un the duh! 
of the enactment of thi.,;; Act. 

(2) EXCEP'l'lON.-The amendment made by subsection 
(a)( l J(C) sir.all ta/le effect on January 7, 2011, immediatPly after 
lhe enactment of the I ke Sltelton National DP{ense Authoriza• 
lion Ad fnr Fiscal Year 20 I 1 (Public Law 11 J-383). to which 
s1.1.1.:I, amendment relates. 

F.C. 8Ui. COVERED CONTRACTS FOR PURPOSES OF' REQUIREMENTS 
ON CONTllACTOR BUSTNESS SYSTEMS. 

r. Paragraph (3) of secl1011 893({) of the U•e SllC'llM National De· 
,ense Aullu,riza,;011 Act for Fiscn/ Yeur 2011 (Public Law 111-..18.'1; 
124 Stat. 4312; 10 U.S.<.:. 2302 note) is amended to read as follows: 

"(3) The ll!rm 'cauered contract' means a cunfracl lhal is 
subject I<> the cost accm111ting standards promulgated pursuant 
to .<;ecll.011 1502 <>{title.JI. United S tates Code, that could be af• 
fectecl if the data pr0</m:ed by a contractor bus,ness system has 
a s1gni{ica11/ defi.ciency . ... 

RC. 817. COMPLL\NCE WITH DEFENSE PROCUnEMEN'I' REQUmE­
MENTS FOR PURPOSES OJ.' lNTERNAL CONTnOLS OF NON• 
DEFENSE AGENCIES Jt'OR PROCUREMENTS ON DEILALF OF 
TUE DEPARTMENT OP DEFENSE. 

/i'j , ~ectum SOUtl) a{ lhc National Defense Autlwrizat,on At:t f(lr 
\,~ca Year 2008 ( 10 U.S.C. 2,'-104 note) is amended by strilting 
'oltth lhe requiremPnts" and all that follows and inserting ''with lite ,, owing: 
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The House recedes. 
The conferees understand that the Department is preparing to 

move ahead with this transfer. 

TITLE VIII—ACQUISITION POLICY, ACQUISITION MANAGEMENT, AND 
RELATED MATTERS 

Subtitle A—Acquisition Policy and Management 

Requirements relating to core depot-level maintenance and repair 
capabilities for Milestone A and Milestone B and elimination of 
references to Key Decision Points A and B (sec. 801) 
The House bill contained a provision (sec. 801) that would 

amend sections 2366a and 2366b of title 10, United State Code, to 
incorporate certification requirements for core logistics capabilities 
and to eliminate obsolete references to Key Decision Points A and 
B for Space Programs. 

The Senate amendment contained no similar provision. 
The Senate recedes with an amendment that would ensure 

that life cycle sustainment planning, to include core depot-level 
maintenance and repair capabilities, is considered at applicable 
milestones for major defense acquisition programs. 

Revision to law relating to disclosures to litigation support contrac-
tors (sec. 802) 
The House bill contained a provision (sec. 802) that would clar-

ify the authority of the Department of Defense to disclose sensitive 
information to litigation support contractors. 

The Senate amendment contained no similar provision. 
The Senate recedes. 

Extension of applicability of the senior executive benchmark com-
pensation amount for purposes of allowable cost limitations 
under defense contracts (sec. 803) 
The House bill contained a provision (sec. 803) that would ex-

pand the limitation on allowable compensation for defense con-
tractor employees to any individual performing under a covered 
contract. 

The Senate amendment contained a provision (sec. 842) that 
would expand the limitation to contractor and subcontractor em-
ployees and reduce the ceiling amount to the annual amount paid 
to the President of the United States under section 102 of title 3, 
United States Code. 

The House recedes with an amendment that would expand the 
limitation to all contractor employees, subject to the authority of 
the Secretary of Defense to establish narrowly-targeted exceptions 
for scientists and engineers upon a determination that such excep-
tions are needed to ensure that the Department of Defense has con-
tinued access to needed skills and capabilities. The Secretary is di-
rected to report to the congressional defense committees on wheth-
er there are any additional categories of employees for whom such 
authority may be needed. The conferees understand that the term 
‘‘contractor employees’’ includes employees of a subcontractor. 
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Annual report rm .c;111gle-a111(1l't/ la.sll and delivery order c·nntrt,cls 
(sec. 809) 

The Sena te amendment ccmlained a provision lsec. 824J that 
would streamline reporli ng requirements fol' singlc-nward task nnd 
delivery order contracts. 

The House bill contained 110 similar provision. 
The House recedes. 

SubtiLle B-Amendmen L.-. lo Genernl Coni.rncting Authoritfos, 
Procedures, a nd Limit.alions 

Calculation u{ time period relating to report on crilic-al chanJJt!-'i in 
major 011/omalt'cl 111formnlio11 systemi; (sec. 81 LJ 
The House bill contained a provision (sec. 8 11) Lhat would clar­

ify Lhe trigger for clct.ermini.ng whether a major automated informa­
lion system has achieved full deployment decision in a timely man­
ner. 

The Senate amendment contained no similar provision. 
The Senate recedes wit.h a lechn ical amendment based on com­

ments from the Departmen t. of Defense. 

Change itt deadline for submission of St1lecled Acquisitioll Repnrls 
from 60 lo -15 days (sec. 812) 
The House bill contained a provision (sec. 8 12) I.h at wou Id ad­

just the deadline fol' submission of Selected Acquisi tion Repo1-ts. 
The Senate amendment conlained 1'\0 similar provision . 
The Senat.e recedes. 

Exleni,ion of sunset date for aertain protests of la,c;k and deliuP1:v 
order conlrocls (sec, 813) 

The House bill contained a p1·ovision (sec. 813) that wou ld ex­
tend the sunset dat.e for cer lain protests or task a nd delivery order 
contracts. 

The Sena Le amc,ndment contained no similar provision. 
The Senate recedes. 

Clarificatirm of Department of Defense authority to purchase nglti­
ha11d rlriue passenger sedan t•t•hides nnd adjustment 11{ thresh­
old for inflation (sec. 814) 

. The House bill conl.a.ined a provision (sec. 814) t.hal wou ld clar­
ify Department of Defense authmity to purchase l'ighL-hand drive 
passenger sedans. 

88 
Tbe Senate a me ndml.!n l contained a similar provision 1sec. 

4). 
The Tiousc recedes with a technical amendmenL. 

Right:"1 in lec:/uucal dala and t1a/1datirm of proprietary data re.'~lril'­
tions (sec. 81.5) 

The Senate amendmenL contained a provision (sec. 841) that 
Would clarify the treatment of independent restiarch and develop­
~ent and bid and proposal costs for purposes of saction 2320 of 
lit1e 10. United States Code, gov(!rni11g r1ghls in technical dnla. 

The llo11se biJJ contained no similtu· provision. 
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The Ilous1..· recede~ with an amendment tbaL would clarify u1e 
circumstances i11 wh ich the United St.ates has government-purpo e 
rights in technical data and the extent to which th(• Unitt'd States 
may rcqu1rn the dclivt>ry of lechnical data Lo wh ich it a lready hns 
rights, but the delivery of which was not re-quired in the contract 

Cm•ered cnnlracls for 1mrpos1ts 11{ rl'4uin•n11mts on conlrrwt<Jr /11181 
11e,~s systems 1sec. 8 l(iJ 

The Seontc amendment containl?d a provision (st!c. 843) that 
would darify "hat contracts are covered for the purposes of with­
holding funds undl:!r section 893 of the l kt> Skelton NalionaJ De. 
fe nse Authon zation Act fo r Fiscal Year 2011 (Public Law 111-3831 

The House bi ll contained no s imi lar provision. · 
The House receclt•s. 

Compliance unth de{e11s<' prol'ureml'nl reqwrcmi!nls (or purpus11s of 
internal nmtro/:; of ,wr,-defense al{e11c1cs fur prnl'11reme11t~ 011 
bclwlfo{lhe Department u(Dc/e11sl! (.~et·. 8 17) 

T he Senate a mendmenL contarnccl a provision 1sec. 844) thnl 
\\ ould a mt'nd section 80 l of the National Defense Authorization 
A<:L for Fiscal Year 2008 !Public Law ll0-181> to clarify that when 
the Department or Defense ma kes purchases through non-delense 
agencies Lho other agencies arc expected to comply with Lhe re­
quirements of Lhe Federa l Acquis ition Regulation :incl other laws 
and regulations that apply lo procu rements by all federal agencies 
a nd with laws and regulations a ppLicablc lo inter-agency trans­
actions by Lhe Department of Defense, buL nol with internal De­
parLmenl of' Defense procurement rules. 

The H ouse bill conta ined nu ~imi lar provis ion. 
The H ouse recedes. 

D<•t,,<·lio11 and auotdance of counll!t{eil ,,te,:tronic parts (sal'. 818) 

'l'he Senate amendment contained a prnvii:;ion lscc. 8481 that 
would strengthen lbe detection , avoidance, notification, and reme­
diation or countcrft>il and suspect counterfoil electronic parts in de­
fense systems. 

'l'he House bill contained no s imilar prov1s1011. 
The House rccC'des with ::i clar ify ing amendment. 
The conferees nole tha t lhe a uthority provided to the SecrelarJ 

or the Treasury to share information unde1· this provision should 
nut. ue interpreted to suggest that a ny othe1· govemmcnl agency 
lacks Lhe authority to sha re similar inform ation with Lhe owner or 
a copyright or regis te red mark. 

Modifimticm of c:ertam requirement:; of lhl! Weapon Systems Acq111-
.<11tio11 R eform At'/ of 2009 (:.e,·. fl 19) 

'l'he House bill con tained a provis ion 1sec. 841J that would 
a mend certain provisions of acquisition law to provide additional 
nexibilily lo the Depa rtment of Defense. 

The Senate amendment conl.3ined a s imilar pronsion •sec. 
802). 

The H ouse recedes. 
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million bul more t han Lhe currenL threshold of *750,000, thl' D~­
partmenL nf Oe le nsa (DOD1 would be required lo establish n ris k­
based contracting approach. under which certt£ied eost or pricing 
data would he required for a 1·isk-basetl sample nr conlract.c;, Lo en­
sure Lhal DOD is getting fair and reasonable price;; r,,r such con­
tracts. 

The com mit.Lee believes lhat a 100 percent review of certified coHL 
or pricing data on thousands of smaU cnnl.Tacts is not t.be best use 
of DOD't:1 lirrut.ed acquisition and a uditing resow·ces, particul:uly 
for those conlracts lhat have been awarded based on a technical 
competition. By enabling DOD to adopL a ris k-based contracting a p­
proach, Lbis -provision should free up s ignificant resources to be ap­
plied in areas where they are likely Lo achi eve a bett.ei· return. Tn 
addition, the provision will enable non-traditional contractors lo 
participate in innovative DOD research projects va lued at less than 
$5.0 million without triggering government-unique contracting pro­
cedw·es. enhancing DOD's access tu wLLing-edgc technologies de­
veloped by companies tbal might otherwise be unwilling to do busi­
ness with the government 

Limitation of the use of 1·everse auctions and lowest priced 
technfoally acceptable contracting methods (sec. 824) 

The committ.ee recommends a provision that would: (l l Prohihit 
the use of' revOTSe auctions and Lowest priced technically accept.a bl~ 
(LPTA) contracting methods for the procw·ement of personal pro­
tective equipment wher e the level of quality needed or th e failure 
of the item could r esult Ltl combat casualties; an<l. (2) establish a 
preference fo1· best value conlracting melbods when procuring such 
equ.ipment. The committee is concerned that an overarching bias 
t.owards reducing prices prod by lhe Department of Defense fDODJ 
to the exclusion of otber facLon:; could result in DOD buying 1ow 
cosl products that have the polential to negatively impact the safe­
o/ of U.S. troops, This c•otild be a particular problem witb t he qual­
ity of personal proteciivP equipmen l such as helmets, body armor. 
e
0
ye protection, and other shnilar individua l equipment issued lo 
.S. military personnel. Whi le LPTA and r everse auction con­

lracting techJtiques a re appropria te for some typ~ of purchases, l,he 
committee believes that lowe:-;t price is not always Lhe bes.t strategy 
IV~1eu qua li ty and innuvuLion ar r: needed. In these casei,;, Lhe com­
mi_Uee believes a 1.lel5l value acquisition approach is more a ppro­
p11ate. 

Rights in technical data (sec. 825) 
The cnmmittee recommend;; a provision that: , 1 ) Would clariJy 

Procedru·es for the vslida lion of rights in technical dal:l fill' s uh­
r-iems ai1d components of major weapon systems; and r21 eslah­
d sh a government-industry advil';tH'Y panel on rights in technical 
ata. 

S The_ provision would. amend :::ecLion ?321 of t~tle _ 10. U~i.Lecl 
i t\te:; Cude, that establishes proct:dures for the validation of t'1ghls 
e\{chn.ical data. Subsl:.!clinn In of Llt_is section. added by lhe Fed­
/ Acquisition Streamlining Act ol' 1994 I Public Law t03-3!;5 ). 
,rdeavorcd to protect inLelledual properly lights in commercial 
1 ems by adding a presumption t.haL commercial it.ems are dovel-
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opetl cxcl us1vely at private expense. Because a l.most a ll major 
weapon sy~fems am dev1:>loped .il governmeul. expense. seclion 8()2 
of the John Warner Notional Defense Authonzalitin Act for Fiscal 
Year 2007 1Public Law 10~-:Jo.J.J added an exception lo the pre. 
,,um pt.ion in suhsecLion In in the casl' of items othei· than commei·. 
dal_Jy avaLlable off-the-shelf WO'I'Sl 1Lem!- tlrnl are included in 
01aJor weapon systems. 

The exception fo1 major weapon systnms in subsectilln 232IlfJ 
htis c1•eatecl l wo potenfotl problem areas. Fi rst. although almost a ll 
major weapon systems a re clevelopctl at govcrn men( expense, a few 
majm· wenpon systems and subsystems of maJor weapon systems 
.ire purchased ai,; commercial items-fur example. mod ified civilian 
aircraft that arc purchased for milit.a1·y usPs. Reclion 232lf fl re­
quire,- the ronLracior to demonstrnle Lhal components of weapon 
,:;y,1lf'ms were developed al pdvnle expense even in the case of com. 
mercial-derivaLive a ircraft. commercia l-de rivative engines. and 
other weapon systems and subsystems lhat are pu1·chased as com. 
nicrcial iLems. 

Second, a lthough s ubsection 2:-i:ll( r, includes an exception for 
COTS items tha t ar e included in maj or weapon systems. this ex­
cept ion does nol a pply 1f Lhe COT8 i tem is modi lied in any way for 
government use. Consequent ly, i t the governmen t insists on a 
m inor modifica Uon ur a COTS ilem for Lhe pw,pose of' including ii 
in a " e.ipon system, Lbe burden wi II fa ll on Lhe cunLractor lo dem­
onstrotc that the item was developed exclus ively at pLiva te ex­
pense. 

The provis ion recomme nded hy the committee would address 
these problems by clari(ying lhat. t he presumption Lhal a commer­
c1al item was developed exclusively al private expense applies in 
the case ol': (11 A componcnl or a weapon system 0 1· subsystem that 
was acquired as a com me rcial ilem ; a nd <2 l an) othe r cumponenl 
Lhat. 1s a COTS item or a COTS item with modilicaLions of a type 
customarily availa ble in the commercial ma rkt>l place or minor 
ml!difinltions made l o meet governmen t requiremen ts. 

Pl'ocurement of supplies for experimental purposes (sec. 
826) 

Th<' committee recommends a provision that would update the 
Pxperimenl.al acquisition authority in section 237:3 of t itle 10, 
United Sta tes Code, to apply lo lransport;,il ion. energy. medical. 
and space lligbt and to clarify when provisions of Chapter 137 of 
L.itle IO a pply Lo s uch procurements. The committee believes that 
t he an thorities of section 2373 (in a ddiLion lo other transa ct.ion au­
t hority in section 2371 and seclion 845 oLhc r transaction prototype 
a uLhoriLyl offer an alterna tive acquisition path for the Department 
of Defense Lo pw·sue technologies nnd solutions from non-Lradi• 
tfonal contractors lo maintain leclmological superiur·iLy in the fu· 
Lure. 
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S 11.btitle B-Amendments to General Co n,. 
tracting Authorities, 
Limitations 

Procedures, and 

SEC. 8ll. AMEN DtlfENT REL,11'/NG TO ,l[('l,TfYEJ\R CO.\"I'RACT ~WTCIOJt. 
/Tl' FOR ACQUISITION OF PROf>ERT't·. 

Sub!iedio11 fa)f I > and s11hw:dw11 (i)f.JJ of sc•clicm 23061, o( ltl/p 10 
Unitrd Stat,•:; Code. ure ecwh amem/11d l,y striking ·•.,;u/Jsta11liar anci 
insl'r/111g "s1g,11/ic-aT1t"'. 
SE('. 1:112. APPLlCAIJltm· OF COST .4ND l'lllCTNG D.\TA AND CERTL/17. 

C't1T/ON REQULREMEN1'5. 
S(•ct111n 2:JO(inf l>J( 11 rJ{ ti/l(I JU. United Slall'S Code. is amf.'1tded­

, I J 111 !iubparagruph f8 J, hy striking "; or" nm/ tnsertinR 0 
sem11·,ilc111: 

12) i11 :mhpor1rgrnph <C'J. b) slnfw1g tin· p1•rwd at tlw encl a11d 
t11 sert rng .. : ur''; "r,<l 

(31 by adding al the t!lltl thr folloll'i11g ll<'W 1wbµarngrc1ph: 
"(DJ In thf? e:.tte11t such dtJt(l -

"f iJ refotes to w1 offset agreem1111t in ro1111e<'fio11 with 
a co11tmcl /i1r the sale of a weapon system or defense. 
re/a/I'd 1i1•1t1 lo a /'or1•ig11 c•mmtry ur foreigu firm: a11d 

"Iii) doe:- ,wt relate lo a contrac:t or subcontracl 
und,•r the a/7's1•I agrPl'm<'11f for wor/1 performed in such 
fiweig11 country or by such fi1re1gn /frm that is direcilJ 
relatc>d lv the weapon system or de/'t>ttse-related item 
bc•m~ purdwsetl undrr lht· ro11tracf. ". 

,<.;EC, 813. lllGRTS IN TE<'UNICAI, DATA. 
(oJ Rlc,,H7',c;, IN TEC'IIN/l'A/ /}AT.·\ R E.L-\ I'INU TO M .'\.JIJR WEAJ'O,\" 

Sr~rn.1s.- Paral(ravh (2) of section 2321(/) of lttle 10, United 
Stales Cude. is nmencfoJ In reacl as follows: 

"(2) In the.· (·asP of o challenge lo a. use or n-h•ase reslriclion llu,l 
1s asserll!cl with respect In teduucal dala of a c·o11lractur vr subc:1>11· 
t1w•f<1r {01 <1 maJor system or n subsystem or c-m11pone11/ tltereo( 011 
tht· h(/sis that the major tl'l!apon sy.'llem. subsystem. or c-nmpor,pnt 
ll'GS dt>t•rdoped exclu -frely at priuale expcnse-

•·rA.J the µresumption w paragraph ( 1) shall opply-
"fiJ with regnrtl to (1 commercial subsystcw1 or compo11e11l 

"' u maJ(lr system. ,r lite major system was at'qt1irc:cl as II 
c·umm<'1'f'ial ilem ,n accorclanc:e with section 2.'379(a) of lh1s 
lit/ti: 

"( 11) with regard lo a rompolll!fll of a subsystem, if the 
subi;yslem tt·u:- c,c•q1tircd as a rum111ercial item in nct•ord· 
an1't! tt•tlh sedicm 2,379(bJ of rhis lille: 1.md 

.. ,i,i) 1dth regard to a11_v ollU!r c:omµonl'nf, 1{ the compo-
11e111 is a c•o11111wrc1ully m•<tilable o/'f-the-sltelf item or o 
c-umnwrr:ially ot1ailah/1• off-the-shelf Uem wit It modi/i,:atiu11s 
nf o type cu.~tomrtrtly rwailable i11 the commercial market• 
place or winor modifit-alio111; mode lo meet Federal Goucm 
meut requirenaml~; and 

'"( RJ 111 all olher cn.-ws, /he 1•lwlll!11gc tn the us<• or release re• 
stnction shall be susla11wd 111,lt'ss in{ormatiu11 prol'ided by //,t 
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contractor vr sub('(l11/ractor tlem,111strales f/,c,f the 1/e111 wm:; de­
veloped e:rc/11sn•t{v "' prwote t•xp,ms<'. ··. 

(b) GOVER.VMENT·JJ\DI.JSTR1' AJJ\'l.cJOm· PANEL.-
(]) ESTAJJU,c;mm,'-l'r.-Nol later tha11 90 days aftt-r the dMe of 

the 11nac/me11t of this :kl, thi> Secretary of Dc,j'rnse, acting 
through the Under Serrdat)' a{ D,fense for Acquisition. Terh-
11ology. and lo~islics. shall establish a Gm•emmenl-uulus/1)1 

adt•is01-y pa11el for the purpose of rt•viewi11g SL'C'lio11s 2320 am/ 
2321 of title JO, Unrted Stales Code, regarding right.s in teclt­
niml clola and the l'aliclalion uf proprieta1;o' data re1;/nctio11s 
a11d the regulations implrmenl111g snch scctrons, for the purpw;r 
of ensuring thnt s11rh sta/11/or_v and reg11/atury req111remenls ore 
hes/ structw·ed fo serve the infr•rests n/' the laxpaye,·s anti the 
m,lio,wl def1mse. 

f2) MEMBER.SIii/>. The pani>/ sh<1ll be! chaired b.v an tmli­
vidual selected by the Uuc/(,r Secretary. a11d th1• U11der Sec­
retari• :;/,nl/ cnsurL' /hut-

. ft\) th,· goL•ern1111,11/ memberf. of the acltiisorv pa11l'I nre 
lwuwlcdgeahle about terhnical data issue.-; and appm­
pnal<!IJ' represenl the three military departments. us well as 
tlw /pgal. acquis1tim1, logu;t1C·s, and research and clevelop­
ment ,·ummunillt•s in the Department of Defemw: and 

(BJ thv prtt•o/ci S('C'tor member.<; of /1,e arlt•isory panel in­
clude illdcp<'nde11I expr!rls anti indimduals appropriately 
rcprcsentutiL•e of tlu> diPcrs1ty of interested parties. includ­
ing larg,, cwd small hw,i,zesses, trad1tiunal and nnn-tr<1d1-
l1onol gnuemmcnl contraclors, prime umtra<"lnrs and suh­
Nmlraclors, suppliers of hardware and .<:oftwarl', nnd mslt· 
L11tio11s <>{ hi{!her Pclurat1011. 

(,1) SCOPE OF llE\"/Ef't-lu conducting th<' reuiell) rct11111wl by 
paragraph 11). the a<luismy panel shall gil'e appropriate cu11sid­
l'raltn11 fn the follvU'ing /actor!':: 

(AJ E11suri11ft /hr,/ lh<' Department 11{ DefenSt! does ,1nf 
pay more f/,r,11 once /'or the saml' 11•ork. 

fBJ Ensuring Iha/ De1u1rlmenl of' DP(ensl' rontraC'tors ru·,, 
<t/ipmprmtely rewarded for lhc>tr ill110t1(1tio11 and itll'l'rttion. 

(CJ Prm•tding for rosl-e{fcclne re11rnc111wnc11l. 
sw;la111111r111, modi{irnli<Jn. nm/ upgmc/es lo Deparhncnl nf 
Defense t;)•slems. 

fDJ Encouraging the prwale sedor Jo i111·11sl i11 new pro<i­
uct.c;, ll!c/1110/ngies. arid processes rl'/1wa11/ In tit,• r,11.,;sums of 
the Departm,•11/ of Defense. 

tEJ Ewwnng that ll1t• Department of D£'{cnse has rt/lpm­
prialc accesx ln i11nm•at111c products, let:hm,logies. und proc-­
esses del'elop,•d by the priv(liC sector fnr tomml'rt·u,I use. 

14) FINAL llENJRT-Nnt /aff!r fh(l/1 Seplemher :JO. :2016. the 
nch-i.w,ry pa,ze/ shall suhnut ,ts final report a11cl rcc.·omme11du­
tio11s Ill tht! Sccrelary of Dt•fi,usc. Nol later tha11 60 dc1y.,; n{ter 
recew111g 1l11· report. the Secrl'fW)' shall submit " copy 11{ the re­
p1JrJ, logelltf'r with nny mmmculs or recomm1•nd(1fiD11s. /,, the 
congressional d,,femw co111111111ers. 
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are directly-related to the weapon systems of defense-re lated itern 
heing purchased under the contract. 

Rights i:n technical data (sec. 81:31 

'T'htt Sena le amendment contained a provision (sec. 825) that 
would clarify procedures for lhe validation of rights in Lechnical 
data f~r subsyst ems and_ components _of major weapon s,vstems; and 
estabhsh a government--mdustry advisory pa nel to review sections 
2320 and 2321 of title 10. United States Code. 

The House bill contained no simHar provision. 
'J'he House recede$. 

Procurement of supplies for ~1;,periml!ntal purpo:;e,'I /i,;ev. 814./ 
The Senate amendment conta:iu ed a ptovisi1111 l:;ec. 826) that 

would UJ?date lhe cxpurimeutal acquisition uulhudLy in sect.ion 
2373 of tit,le 10, Uni Led Stales Code , to apply to lransporLaLion, en­
ergy, medical, and space night and to clarifv when provisions of 
Chapter 137 uf title 10 apply Lo such procurements. 

The House bill contained no similar provision . 
The House recedes. 

Amendments to other tra.11suclio11 authority (sec. 8 15) 
The House bill contained a provision (sec. 853) would make per­

manent I.he oLher transactions autboriLy rDTA) for contt-acting es­
tablished in section 845 of the National Defense Authorization Ac! 
for Fiscal Year 1994 (Public Law 103- 160), as modified most re­
cently by secLion 812 of the Carl Levin and Howard P. "Buck'' 
McKeon National Defense Authorization Act for Fiscal Year 2015 
(Public Law 113-291). 'T'he p1·ovision would also make changes lo 
the aulhorit.y to use such mechanis ms. 

Th~ Senate amendment cont.ained a s imilar provision (section 
804) LlrnL modified the authority, as weU as modifying the defini­
tion nf a "non-traditional" defense contractor. 

The Hou!-le 1·ecedes with an amendment that would: (l J make sec­
t.ion 845 a uthority permanent; \2) clruify the authority t.o use sec­
tion 845 a uthori ty to acquire prototypes or follow-on production 
items to be provided t.o contractors as goverrunent-fw·nished equip­
ment: (3J ensure that innovative small business u1·mi:; are a uthor­
ized Lo participate i.o other tra.nsactions under section 845 without 
the re4.uiremeni for a cost-share (except where the small business 
is partnered with a large business in a transaction/: and t4) clarify 
the use of' fnLil)W-on production contracts or otber transactions au­
thority. The provision further requires the DeparLmenL or Defense 
to s ludy the benefits of permitting not-for-profit ent.ities to enter 
inio other transact.ions agreements without the l'equiJ."ement for 
cost shari11g. 

We be lieve Lh~t Lhe nexibility of the OTA authorities of section 
:l:371 of title 10, Uni Led Stales Cude, and t he related and dependent 
authorities or section 845 of the National Defense Authorization 
Act for Fisca l Yea1· 1994 (Public Law 103-160) as modified and 
codified in tbis provision, can make them attractive to films and 
organizations Lhal do nut usua lly participate i11 j!Ovemment con­
tracting due to tbe Ly pica I overhead hurden and 'one s ize fits all" 
rules. We bel ieve that e>..-panded u.se of O'l'As will support Depart-
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Section 1704—Transparency in Major Defense Acquisition 
Programs 

This section would require the milestone decision authority for a 
major defense acquisition program to provide a new ‘‘acquisition 
scorecard’’ report to the congressional defense committees and, 
when appropriate, to congressional intelligence committees at each 
milestone decision point. The scorecards would present key decision 
metrics, including the program’s cost and fielding targets, cost and 
schedule estimates, and evaluations of technical risks. The score-
cards would include both military service and independent assess-
ments, thereby highlighting any differing views of programmatic, 
schedule, or technical risks. Importantly, the decision metrics in 
the scorecards would be extracted from reports and assessments 
conducted for milestone decisions pursuant to other statute. The 
committee therefore intends that scorecards will be short (2–3 
pages) summary documents produced with very limited data collec-
tion or bureaucracy. 

Section 1705—Amendments Relating to Technical Data Rights 

This section would make several amendments to technical data 
rights set forth in section 2320 of title 10, United States Code. 
First, this section would delineate types of interfaces and specify 
the rights provided to the U.S. Government in such interfaces. The 
U.S. Government would have government purpose rights in tech-
nical data related to a major system interface developed either at 
private expense or with a mix of Federal and private funds and 
used in a modular open system approach (MOSA) required else-
where in this title. This section also would clarify that the U.S. 
Government has limited rights to technical data pertaining to a 
general interface between an item or process and other items or 
processes developed exclusively at private expense. The U.S. Gov-
ernment would have government purpose rights in the technical 
data of a general interface developed with a mix of Federal and pri-
vate funds unless the Secretary of Defense determines that the ne-
gotiation of different rights would be in the best interest of the 
United States. 

Second, this section would specify that the U.S. Government has 
limited rights to the detailed manufacturing and process data of 
major system components used in MOSA and developed exclusively 
at private expense. Third, this section would require the U.S. Gov-
ernment and Department of Defense contractors to negotiate for 
data rights when items or processes are developed with a mix of 
Federal and private funds. Currently, the U.S. Government is enti-
tled to government purpose rights when items or processes are de-
veloped with mixed funding unless the Secretary determines nego-
tiated rights are in the best interest of the United States. Finally, 
this section would limit deferred ordering of technical data to 6 
years after delivery of the last item on a contract and to technical 
data generated, not utilized, in the performance of the contract. 
Currently, the Department may require the delivery of technical 
data generated or utilized in the performance of a contract at any 
time after completion of the contract. The committee expects the 
Department to develop its sustainment strategies and plans for 
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technical data earlier in the acquisition process so it depends upon 
deferred ordering less frequently. 

The committee notes that the use of MOSA required elsewhere 
in this title relies upon the ability of major system components to 
be added, removed, or replaced as needed throughout the life cycle 
of the major weapon system due to evolving technology, threats, 
sustainment, and other factors. Therefore, major system interfaces 
that share a boundary between major system components and 
major system platforms are critical, and it is imperative that the 
government have appropriate access to the technical data of such 
interfaces. It is the committee’s intent that any contractor would be 
able to develop a major system component that properly integrates 
into and meets the form, fit, and function requirements of a weap-
on system. The committee also intends that detailed technical data 
internal to privately funded major system components remain pro-
prietary so that industry can protect the intellectual property of 
their components. The committee understands the importance of 
technical precision in the implementation of MOSA, particularly 
with regard to establishing clear delineation of major system plat-
forms, major system interfaces, and major system components. As 
such, the committee urges the Department to carefully consider 
and take input from industry on the meanings and implications of 
these key terms. The committee expects the Department to include 
this consideration in its review of the MOSA authorities and its 
briefing on the implementation of MOSA required elsewhere in this 
report. 

The committee notes that section 813 of the National Defense 
Authorization Act for Fiscal Year 2016 (Public Law 114–92) estab-
lished a government-industry advisory panel to review the rights in 
technical data conveyed in sections 2320 and 2321 of title 10, 
United States Code, and the regulations implementing such sec-
tions. The committee directs the Secretary of Defense to extend the 
duration of the panel and to provide the panel’s final report and 
the Secretary’s recommendations to the congressional defense com-
mittees by March 1, 2017. Additionally, the committee directs the 
panel to develop recommendations for changes to sections 2320 and 
2321 of title 10, United States Code, and the regulations imple-
menting such sections. In conducting its review, the committee di-
rects the panel to consider the appropriate technical data rights for 
the U.S. Government and Department of Defense contractors to 
support the modular open system approach required elsewhere in 
this title. 

TITLE XVIII—MATTERS RELATING TO SMALL 
BUSINESS PROCUREMENT 

ITEMS OF SPECIAL INTEREST 

Nonapplicability to Defense Production Act 

The committee notes that nothing in this title shall be construed 
to affect the operations of title III of the Defense Production Act 
of 1950 (50a U.S.C. 2091) as in effect before the enactment of this 
Act. 
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‘‘(7) The term ‘major system component’ has the meaning 
given that term in section 2446a(b)(3) of this title. 

‘‘(8) The term ‘congressional intelligence committees’ has the 
meaning given that term in section 437(c) of this title.’’. 
(c) MILESTONE C REPORT.—

(1) IN GENERAL.—Chapter 139 of such title is amended by
inserting after section 2366b the following new section: 

‘‘§ 2366c. Major defense acquisition programs: submissions to 
Congress on Milestone C 

‘‘(a) BRIEF SUMMARY REPORT.—Not later than 15 days after 
granting Milestone C approval for a major defense acquisition pro-
gram, the milestone decision authority for the program shall pro-
vide to the congressional defense committees and, in the case of in-
telligence or intelligence-related activities, the congressional intel-
ligence committees a brief summary report that contains the fol-
lowing: 

‘‘(1) The estimated cost and schedule for the program estab-
lished by the military department concerned, including— 

‘‘(A) the dollar values estimated for the program acqui-
sition unit cost, average procurement unit cost, and total 
life-cycle cost; and 

‘‘(B) the planned dates for initial operational test and 
evaluation and initial operational capability. 
‘‘(2) The independent estimated cost for the program estab-

lished pursuant to section 2334(a)(6) of this title, and any inde-
pendent estimated schedule for the program, including— 

‘‘(A) the dollar values estimated for the program acqui-
sition unit cost, average procurement unit cost, and total 
life-cycle cost; and 

‘‘(B) the planned dates for initial operational test and 
evaluation and initial operational capability. 
‘‘(3) A summary of any production, manufacturing, and 

fielding risks associated with the program. 
‘‘(b) ADDITIONAL INFORMATION.—At the request of any of the 

congressional defense committees or, in the case of intelligence or in-
telligence-related activities, the congressional intelligence commit-
tees, the milestone decision authority shall submit to the committee 
further information or underlying documentation for the informa-
tion in a brief summary report submitted under subsection (a), in-
cluding the independent cost and schedule estimates and the inde-
pendent technical risk assessments referred to in that subsection. 

‘‘(c) CONGRESSIONAL INTELLIGENCE COMMITTEES DEFINED.—In 
this section, the term ‘congressional intelligence committees’ has the 
meaning given that term in section 437(c) of this title.’’. 

(2) CLERICAL AMENDMENT.—The table of sections at the be-
ginning of such chapter is amended by inserting after the item 
relating to section 2366b the following new item: 

‘‘2366c. Major defense acquisition programs: submissions to Congress on Milestone 
C.’’. 

SEC. 809. AMENDMENTS RELATING TO TECHNICAL DATA RIGHTS. 
(a) RIGHTS RELATING TO ITEM OR PROCESS DEVELOPED EXCLU-

SIVELY AT PRIVATE EXPENSE.—Subsection (a)(2)(C)(iii) of section 
2320 of title 10, United States Code, is amended by inserting after 
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‘‘or process data’’ the following: ‘‘, including such data pertaining to 
a major system component’’. 

(b) RIGHTS RELATING TO INTERFACE OR MAJOR SYSTEM INTER-
FACE.—Subsection (a)(2) of section 2320 of such title is further 
amended— 

(1) by redesignating subparagraphs (F) and (G) as sub-
paragraphs (H) and (I), respectively; 

(2) in subparagraph (B), by striking ‘‘Except as provided in
subparagraphs (C) and (D),’’ and inserting ‘‘Except as provided 
in subparagraphs (C), (D), and (G),’’; 

(3) in subparagraph (D)(i)(II), by striking ‘‘is necessary’’
and inserting ‘‘is a release, disclosure, or use of technical data 
pertaining to an interface between an item or process and other 
items or processes necessary’’; 

(4) in subparagraph (E)—
(A) by striking ‘‘In the case’’ and inserting ‘‘Except as

provided in subparagraphs (F) and (G), in the case’’; and 
(B) by striking ‘‘negotiations). The United States shall

have’’ and all that follows through ‘‘such negotiated rights 
shall’’ and inserting the following: ‘‘negotiations) and shall 
be based on negotiations between the United States and the 
contractor, except in any case in which the Secretary of De-
fense determines, on the basis of criteria established in the 
regulations, that negotiations would not be practicable. The 
establishment of such rights shall’’; and 
(5) by inserting after subparagraph (E) the following new

subparagraphs (F) and (G): 
‘‘(F) INTERFACES DEVELOPED WITH MIXED FUNDING.—Not-

withstanding subparagraph (E), the United States shall have 
government purpose rights in technical data pertaining to an 
interface between an item or process and other items or proc-
esses that was developed in part with Federal funds and in part 
at private expense, except in any case in which the Secretary of 
Defense determines, on the basis of criteria established in the 
regulations, that negotiation of different rights in such technical 
data would be in the best interest of the United States. 

‘‘(G) MAJOR SYSTEM INTERFACES DEVELOPED EXCLUSIVELY 
AT PRIVATE EXPENSE OR WITH MIXED FUNDING.—Notwith-
standing subparagraphs (B) and (E), the United States shall 
have government purpose rights in technical data pertaining to 
a major system interface developed exclusively at private ex-
pense or in part with Federal funds and in part at private ex-
pense and used in a modular open system approach pursuant 
to section 2446a of this title, except in any case in which the 
Secretary of Defense determines that negotiation of different 
rights in such technical data would be in the best interest of the 
United States. Such major system interface shall be identified 
in the contract solicitation and the contract. For technical data 
pertaining to a major system interface developed exclusively at 
private expense for which the United States asserts government 
purpose rights, the Secretary of Defense shall negotiate with the 
contractor the appropriate and reasonable compensation for 
such technical data.’’. 
(c) AMENDMENT RELATING TO DEFERRED ORDERING.—Sub-

section (b)(9) of section 2320 of such title is amended— 
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(1) by striking ‘‘at any time’’ and inserting ‘‘, until the date
occurring six years after acceptance of the last item (other than 
technical data) under a contract or the date of contract termi-
nation, whichever is later,’’; 

(2) by striking ‘‘or utilized in the performance of a contract’’
and inserting ‘‘in the performance of the contract’’; and 

(3) by striking clause (ii) of subparagraph (B) and inserting
the following: 

‘‘(ii) is described in subparagraphs (D)(i)(II), (F), 
and (G) of subsection (a)(2); and’’. 

(d) DEFINITIONS.—Section 2320 of such title is further amend-
ed— 

(1) in subsection (f), by inserting ‘‘COVERED GOVERNMENT
SUPPORT CONTRACTOR DEFINED.—’’ before ‘‘In this section’’; and 

(2) by adding at the end the following new subsection:
‘‘(g) ADDITIONAL DEFINITIONS.—In this section, the terms ‘major 

system component’, ‘major system interface’, and ‘modular open sys-
tem approach’ have the meanings provided in section 2446a of this 
title.’’. 

(e) AMENDMENTS TO ADD CERTAIN HEADINGS FOR READ-
ABILITY.—Section 2320(a) of such title is further amended— 

(1) in subparagraph (A) of paragraph (2), by inserting after
‘‘(A)’’ the following: ‘‘DEVELOPMENT EXCLUSIVELY WITH FEDERAL 
FUNDS.—’’; 

(2) in subparagraph (B) of such paragraph, by inserting
after ‘‘(B)’’ the following: ‘‘DEVELOPMENT EXCLUSIVELY AT PRI-
VATE EXPENSE.—’’; 

(3) in subparagraph (C) of such paragraph, by inserting
after ‘‘(C)’’ the following: ‘‘EXCEPTION TO SUBPARAGRAPH (B).— 
’’; 

(4) in subparagraph (D) of such paragraph, by inserting
after ‘‘(D)’’ the following: ‘‘EXCEPTION TO SUBPARAGRAPH (B).— 
’’; and 

(5) in subparagraph (E) of such paragraph, by inserting
after ‘‘(E)’’ the following: ‘‘DEVELOPMENT WITH MIXED FUND-
ING.—’’. 
(f) GOVERNMENT-INDUSTRY ADVISORY PANEL AMENDMENTS.—

Section 813(b) of the National Defense Authorization Act for Fiscal 
Year 2016 (Public Law 114–92; 129 Stat. 892) is amended— 

(1) by adding at the end of paragraph (1) the following:
‘‘The panel shall develop recommendations for changes to sec-
tions 2320 and 2321 of title 10, United States Code, and the 
regulations implementing such sections.’’; 

(2) in paragraph (3)—
(A) by redesignating subparagraphs (D) and (E) as

subparagraphs (E) and (F), respectively; and 
(B) by inserting after subparagraph (C) the following

new subparagraph (D): 
‘‘(D) Ensuring that the Department of Defense and De-

partment of Defense contractors have the technical data 
rights necessary to support the modular open system ap-
proach requirement set forth in section 2446a of title 10, 
United States Code, taking into consideration the distinct 
characteristics of major system platforms, major system 
interfaces, and major system components developed exclu-
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sively with Federal funds, exclusively at private expense, 
and with a combination of Federal funds and private ex-
pense.’’; and 
(3) by amending paragraph (4) to read as follows:
‘‘(4) FINAL REPORT.—Not later than February 1, 2017, the

advisory panel shall submit its final report and recommenda-
tions to the Secretary of Defense and the congressional defense 
committees. Not later than 60 days after receiving the report, 
the Secretary shall submit any comments or recommendations 
to the congressional defense committees.’’. 

Subtitle C—Amendments to General Contracting Authorities, 
Procedures, and Limitations 

SEC. 811. MODIFIED RESTRICTIONS ON UNDEFINITIZED CONTRAC-
TUAL ACTIONS. 

Section 2326 of title 10, United States Code, is amended— 
(1) in subsection (e)—

(A) by redesignating paragraphs (1) and (2) as sub-
paragraphs (A) and (B); 

(B) by inserting ‘‘(1)’’ before ‘‘The head’’; and
(C) by adding at the end the following new paragraph:

‘‘(2) If a contractor submits a qualifying proposal to definitize 
an undefinitized contractual action and the contracting officer for 
such action definitizes the contract after the end of the 180-day pe-
riod beginning on the date on which the contractor submitted the 
qualifying proposal, the head of the agency concerned shall ensure 
that the profit allowed on the contract accurately reflects the cost 
risk of the contractor as such risk existed on the date the contractor 
submitted the qualifying proposal.’’; 

(2) by redesignating subsections (f) and (g) as subsections
(h) and (i), respectively;

(3) by inserting after subsection (e) the following new sub-
sections: 
‘‘(f) TIME LIMIT.—No undefinitized contractual action may ex-

tend beyond 90 days without a written determination by the Sec-
retary of the military department concerned, the head of the Defense 
Agency concerned, the commander of the combatant command con-
cerned, or the Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics (as applicable) that it is in the best interests 
of the military department, the Defense Agency, the combatant com-
mand, or the Department of Defense, respectively, to continue the ac-
tion. 

‘‘(g) FOREIGN MILITARY CONTRACTS.—(1) Except as provided in 
paragraph (2), a contracting officer of the Department of Defense 
may not enter into an undefinitized contractual action for a foreign 
military sale unless the contractual action provides for agreement 
upon contractual terms, specifications, and price by the end of the 
180-day period described in subsection (b)(1)(A).

‘‘(2) The requirement under paragraph (1) may be waived in ac-
cordance with subsection (b)(4).’’; and 

(4) in subsection (i), as redesignated by paragraph (2)—
(A) in paragraph (1)—

(i) by striking subparagraph (A); and
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identified at Milestone A or B that are associated with the pro-
gram. 

Amendments relating to technical data rights (sec. 809) 
The House amendment contained a provision (sec. 1705) that 

would make several amendments to technical data rights conferred 
in section 2320 of title 10, United States Code. Among other things, 
the provision would delineate types of interfaces and specify the 
rights provided to the U.S. Government in such interfaces. It would 
require the U.S. Government and Department of Defense contrac-
tors to negotiate for data rights when items or processes are devel-
oped with a mix of Federal and private funds. The provision also 
would limit deferred ordering of technical data to 6 years after de-
livery of the last item on a contract and to technical data gen-
erated, not utilized, in the performance of the contract. 

The Senate bill contained no similar provision. 
The Senate recedes with an amendment that would allow the 

Secretary of Defense to negotiate for rights other than government 
purpose rights for technical data relating to major system inter-
faces if it would be in the best interest of the United States. The 
amendment would require the Department of Defense to identify 
major system interfaces in contract solicitations and contracts. For 
major system interfaces developed exclusively at private expense, 
the amendment would clarify that the Secretary shall negotiate 
with the developer appropriate compensation for the technical data. 
The conferees understand that section 2320 sets forth various 
rights in technical data, and that the price for acquiring technical 
data to which the U.S. Government is entitled is determined 
through negotiations between the Department and contractors. The 
conferees believe that in the case of privately funded major system 
interfaces for which the Department asserts government purpose 
rights it is necessary to explicitly require negotiation for compensa-
tion. Notwithstanding this amendment, the conferees expect the 
standard practice of negotiating prices for technical data to con-
tinue for all other categories of rights and circumstances set forth 
in section 2320. 

The amendment also would specify the U.S. Government’s 
rights to technical data pertaining to privately funded general 
interfaces necessary for the segregation and reintegration of an 
item or process. Finally, the amendment would extend the duration 
of the government-industry advisory panel established in section 
813 of the National Defense Authorization Act for Fiscal Year 2016 
(Public Law 114–92) and require the advisory panel to consider the 
technical data rights necessary to support the modular open system 
approach (MOSA) required elsewhere in this Act. The conferees are 
aware that the advisory panel has not yet completed its review of 
sections 2320 and 2321 of title 10, United States Code. The con-
ferees recognize there are many issues in technical data rights that 
this conference agreement does not address, and are encouraged 
that the panel’s comprehensive and thoughtful analysis thus far 
will yield promising recommendations. 

Additionally, the conferees understand that successful imple-
mentation of MOSA necessitates the allocation of technical data 
rights in major system interfaces, a new concept under MOSA. The 
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use of MOSA relies upon the ability of major system components 
to be added, removed, or replaced as needed throughout the life 
cycle of the major weapon system due to evolving technology, 
threats, sustainment, and other factors. Therefore, major system 
interfaces that share a boundary between major system compo-
nents and major system platforms are critical, and it is imperative 
that the government have appropriate access to the technical data 
of such interfaces. The conferees understand the importance of 
technical precision in establishing clear delineation of major system 
platforms, major system interfaces, and major system components. 
As such, the conferees urge the Department to carefully consider 
and take input from the advisory panel and industry on the mean-
ings and implications of these key terms. The conferees expect the 
Department to include this consideration in its review of the MOSA 
authorities and its briefing on the implementation of MOSA re-
quired in the House report accompanying H.R. 4909 (H. Rept. 114– 
537) of the National Defense Authorization Act for Fiscal Year
2017.

The conferees also note that the Department recently issued a 
proposed rule that would implement amendments to section 2320 
of title 10, United States Code, enacted in section 815 of the Na-
tional Defense Authorization Act for Fiscal Year 2012 (Public Law 
112–81). Various representatives of industry have expressed con-
cern about the effects on defense acquisition of the amendments 
made in Public Law 112–81 and the Department’s implementation 
of such amendments. Therefore, the conferees believe the amend-
ments to technical data rights included in this conference agree-
ment are necessary at this time. 

Subtitle C—Amendments to General Contracting Authorities, 
Procedures, and Limitations 

Modified restrictions on undefinitized contractual actions (sec. 811) 
The Senate bill contained a provision (sec. 816) that would 

amend section 2326 of title 10, United States Code, to revise poli-
cies regarding undefinitized contractual actions (UCAs). Over the 
past decade the use of UCAs by the services and defense agencies 
has grown significantly while the speed at which these UCAs are 
definitized has lagged. To address this situation, the provision 
would: (1) require a written determination by senior officials to ex-
tend a UCA beyond 90 days; (2) require UCAs to be awarded on 
a fixed-price level-of-effort basis; and (3) extend the 180 day 
definitization requirement to contracts in support of Foreign Mili-
tary Sales cases. 

The House amendment contained a similar provision (sec. 802). 
The House recedes with an amendment that would eliminate 

the requirement that undefinitized contractual actions be awarded 
on a fixed-price basis, ensure that allowable profit reflects the cost 
risk at the time that a contractor submits a qualifying proposal to 
definitize a contract, and specify that such a proposal contain the 
information necessary to conduct a meaningful audit of the pro-
posal. 
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PART II—EARLY INVESTMENTS IN ACQUISITION PROGRAMS 

Section 811—Requirement to Emphasize Reliability and 
Maintainability in Weapon System Design 

This section would emphasize reliability and maintainability 
(R&M) in the system design of a major defense acquisition program 
(MDAP). First, the section would require the Secretary of Defense 
to include R&M as attributes of the existing key performance pa-
rameter on sustainment during the requirements development 
process. Second, when contracting for engineering and manufac-
turing development (EMD) or production of an MDAP, the program 
manager would be required to include clearly defined and measur-
able requirements for engineering activities and design specifica-
tions for R&M in the contract solicitation and contract terms un-
less he or she determines R&M should not be a contract require-
ment. Third, the section would require the Secretary to encourage 
the use of objective R&M criteria in the source selection process. 
Fourth, the section would authorize the use of incentive fees and 
would require the use of recovery options when practicable to en-
courage contractor performance in R&M for EMD and production 
contracts. The Department would be able to exercise incentive fees 
and recovery options until the date of acceptance of the last item 
under the contract. Finally, the section would establish a program 
through which program managers would compete for additional 
funding to invest in R&M during the EMD or production of an 
MDAP to reduce future operating and support (O&S) costs. 

The committee notes that the design of a major weapon system 
directly affects its life-cycle sustainment activities and con-
sequently drives its O&S costs. Elements of sustainment that are 
highly dependent on the system design, namely R&M, are easier 
and less costly to address during the development of an MDAP 
than after a weapon system is fielded. Therefore, the committee be-
lieves the Department should emphasize R&M in early engineering 
decisions. 

Section 812—Licensing of Appropriate Intellectual Property to 
Support Major Weapon Systems 

This section would require the Department of Defense to work 
with contractors to determine prices for technical data the Depart-
ment plans to acquire or license before selecting a contractor for 
the engineering and manufacturing development phase or the pro-
duction phase of a major weapon system. Obtaining prices for tech-
nical data while competition exists among contractors encourages 
the Department to plan early for the technical data it needs to 
maintain a weapon system and affords the Department more com-
petitive prices than it might pay later during the sustainment 
phase. Additionally, this section would encourage program man-
agers to negotiate with industry to obtain the custom set of tech-
nical data necessary to support each major defense acquisition pro-
gram rather than, as a default approach, seeking greater rights to 
more extensive, detailed technical data than is necessary. 

The committee believes that acquiring broad rights to most or all 
of the technical data in a weapon system can be cost-prohibitive 
and deter contractors from bidding on defense programs. Not ac-
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quiring enough technical data, however, can reduce subsequent 
competition and increase sustainment costs. Therefore, the com-
mittee urges program managers when seeking technical data to 
consider the particular data that is required, the level of detail nec-
essary, the purpose for which it will be used, with whom the gov-
ernment needs to share it, and for how long the government needs 
it. Program managers should also consider the unique characteris-
tics of the weapon system and its components, the product support 
strategy for the weapon system, the organic industrial base strat-
egy of the military department, and the commercial market. 

Section 813—Management of Intellectual Property Matters within 
the Department of Defense 

This section would create a small cadre of experts in intellectual 
property (IP) that would advise, assist, and provide resources to 
program offices as they develop their IP strategies and negotiate 
with industry. The section would also establish a centralized Office 
of Intellectual Property within the Department of Defense to stand-
ardize the Department’s approach toward obtaining technical data, 
promulgate policy on IP, oversee the cadre of IP experts, and serve 
as a single point of contact for industry on IP matters. Finally, this 
section would add IP positions to the acquisition workforce and 
would revise the training provided to the acquisition workforce on 
IP matters. 

The committee has observed within the Department divergent 
philosophies toward acquiring technical data and varying knowl-
edge of IP matters, including laws, regulations, and best practices. 
The committee is concerned that this inconsistency and lack of co-
ordination disadvantages the Department. Additionally, because a 
provision elsewhere in this title would establish a preference for 
‘‘specially negotiated licenses’’ to obtain the appropriate technical 
data customized to each weapon system, the committee believes the 
Department requires tools to improve its ability to negotiate with 
industry. A centralized Office of Intellectual Property and cadre of 
IP experts are warranted to address these issues. The committee 
intends that the office and cadre would provide advice and assist-
ance to facilitate acquisitions. This section would not require the 
office or cadre to approve IP strategies, contracting actions, or 
other program office activities. 

The committee also intends for the Office of Intellectual Property 
to maintain Department of Defense policy on Small Business Inno-
vation Research (SBIR) data rights, particularly as it pertains to 
the transition from Phase I and II awards to Phase III awards, and 
to serve as a liaison between the Department of Defense and SBIR 
companies when IP issues arise related to SBIR. 

Section 814—Improvement of Planning for Acquisition of Services 

This section would require the Secretary of Defense to ensure 
that the appropriate information is available and that the right fac-
tors are considered to enable the most effective business decisions 
regarding the procurement of services. This section would require 
the Secretaries of the Department of Defense and of the military 
departments to analyze spending patterns and projected future re-
quirements for contracted services and use this analysis to inform 
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SEC. 802. MANAGEMENT OF INTELLECTUAL PROPERTY MATTERS 
WITHIN THE DEPARTMENT OF DEFENSE. 

(a) MANAGEMENT OF INTELLECTUAL PROPERTY.—
(1) IN GENERAL.—Chapter 137 of title 10, United States

Code, is amended by inserting after section 2321 the following 
new section: 

‘‘§ 2322. Management of intellectual property matters within 
the Department of Defense 

‘‘(a) POLICY REQUIRED.—The Secretary of Defense, acting 
through the Under Secretary of Defense for Acquisition and 
Sustainment, shall develop policy on the acquisition or licensing of 
intellectual property— 

‘‘(1) to enable coordination and consistency across the mili-
tary departments and the Department of Defense in strategies 
for acquiring or licensing intellectual property and commu-
nicating with industry; 

‘‘(2) to ensure that program managers are aware of the 
rights afforded the Federal Government and contractors in in-
tellectual property and that program managers fully consider 
and use all available techniques and best practices for acquir-
ing or licensing intellectual property early in the acquisition 
process; and 

‘‘(3) to encourage customized intellectual property strategies 
for each system based on, at a minimum, the unique character-
istics of the system and its components, the product support 
strategy for the system, the organic industrial base strategy of 
the military department concerned, and the commercial market. 
‘‘(b) CADRE OF INTELLECTUAL PROPERTY EXPERTS.—(1) The Sec-

retary of Defense, acting through the Under Secretary of Defense for 
Acquisition and Sustainment, shall establish a cadre of personnel 
who are experts in intellectual property matters. The purpose of the 
cadre is to ensure a consistent, strategic, and highly knowledgeable 
approach to acquiring or licensing intellectual property by providing 
expert advice, assistance, and resources to the acquisition workforce 
on intellectual property matters, including acquiring or licensing in-
tellectual property. 

‘‘(2) The Under Secretary shall establish an appropriate leader-
ship structure and office within which the cadre shall be managed, 
and shall determine the appropriate official to whom members of 
the cadre shall report. 

‘‘(3) The cadre of experts shall be assigned to a program office 
or an acquisition command within a military department to advise, 
assist, and provide resources to a program manager or program ex-
ecutive officer on intellectual property matters at various stages of 
the life cycle of a system. In performing such duties, the experts 
shall— 

‘‘(A) interpret and provide counsel on laws, regulations, and 
policies relating to intellectual property; 

‘‘(B) advise and assist in the development of an acquisition 
strategy, product support strategy, and intellectual property 
strategy for a system; 

‘‘(C) conduct or assist with financial analysis and valuation 
of intellectual property; 
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‘‘(D) assist in the drafting of a solicitation, contract, or 
other transaction; 

‘‘(E) interact with or assist in interactions with contractors, 
including communications and negotiations with contractors on 
solicitations and awards; and 

‘‘(F) conduct or assist with mediation if technical data de-
livered pursuant to a contract is incomplete or does not comply 
with the terms of agreements. 
‘‘(4)(A) In order to achieve the purpose set forth in paragraph 

(1), the Under Secretary shall ensure the cadre has the appropriate 
number of staff and such staff possesses the necessary skills, knowl-
edge, and experience to carry out the duties under paragraph (2), in-
cluding in relevant areas of law, contracting, acquisition, logistics, 
engineering, financial analysis, and valuation. The Under Sec-
retary, in coordination with the Defense Acquisition University and 
in consultation with academia and industry, shall develop a career 
path, including development opportunities, exchanges, talent man-
agement programs, and training, for the cadre. The Under Sec-
retary may use existing authorities to staff the cadre, including 
those in subparagraphs (B), (C), (D), and (F). 

‘‘(B) Civilian personnel from within the Office of the Secretary 
of Defense, Joint Staff, military departments, Defense Agencies, and 
combatant commands may be assigned to serve as members of the 
cadre, upon request of the Director. 

‘‘(C) The Under Secretary may use the authorities for highly 
qualified experts under section 9903 of title 5, to hire experts as 
members of the cadre who are skilled professionals in intellectual 
property and related matters. 

‘‘(D) The Under Secretary may enter into a contract with a pri-
vate-sector entity for specialized expertise to support the cadre. Such 
entity may be considered a covered Government support contractor, 
as defined in section 2320 of this title. 

‘‘(E) In establishing the cadre, the Under Secretary shall give 
preference to civilian employees of the Department of Defense, rather 
than members of the armed forces, to maintain continuity in the 
cadre. 

‘‘(F) The Under Secretary is authorized to use amounts in the 
Defense Acquisition Workforce Development Fund for the purpose of 
recruitment, training, and retention of the cadre, including paying 
salaries of newly hired members of the cadre for up to three years.’’. 

(2) CLERICAL AMENDMENT.—The table of sections at the be-
ginning of such chapter is amended by adding at the end the 
following new item: 

‘‘2322. Management of intellectual property matters within the Department of De-
fense.’’. 

(b) ADDITIONAL ACQUISITION POSITION.—Subsection 1721(b) of
title 10, United States Code, is amended by adding at the end the 
following new paragraph: 

‘‘(12) Intellectual property.’’. 
SEC. 803. PERFORMANCE OF INCURRED COST AUDITS. 

(a) IN GENERAL.—Chapter 137 of title 10, United States Code,
is amended by inserting after section 2313a the following new sec-
tion: 
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SEC. 835. LICENSING OF APPROPRIATE INTELLECTUAL PROPERTY TO 
SUPPORT MAJOR WEAPON SYSTEMS. 

(a) NEGOTIATION OF PRICE FOR TECHNICAL DATA BEFORE DE-
VELOPMENT OR PRODUCTION OF MAJOR WEAPON SYSTEM.— 

(1) REQUIREMENT.—Chapter 144 of title 10, United States
Code, is amended by inserting after section 2438 the following 
new section: 

‘‘§ 2439. Negotiation of price for technical data before devel-
opment or production of major weapon systems 

‘‘The Secretary of Defense shall ensure that the Department of 
Defense, before selecting a contractor for the engineering and manu-
facturing development of a major weapon system, or for the produc-
tion of a major weapon system, negotiates a price for technical data 
to be delivered under a contract for such development or produc-
tion.’’. 

(2) CLERICAL AMENDMENT.—The table of sections at the be-
ginning of such chapter is amended by inserting after the item 
relating to section 2438 the following new item: 

‘‘2439. Negotiation of price for technical data before development or production of 
major weapon systems.’’. 

(3) EFFECTIVE DATE.—Section 2439 of title 10, United
States Code, as added by paragraph (1), shall apply with re-
spect to any contract for engineering and manufacturing devel-
opment of a major weapon system, or for the production of a 
major weapon system, for which the contract solicitation is 
issued on or after the date occurring one year after the date of 
the enactment of this Act. 
(b) WRITTEN DETERMINATION FOR MILESTONE B APPROVAL.—

(1) IN GENERAL.—Subsection (a)(3) of section 2366b of title
10, United States Code, is amended— 

(A) by striking ‘‘and’’ at the end of subparagraph (M);
and 

(B) by inserting after subparagraph (N) the following
new subparagraph: 

‘‘(O) appropriate actions have been taken to negotiate 
and enter into a contract or contract options for the tech-
nical data required to support the program; and’’. 
(2) EFFECTIVE DATE.—Section 2366b(a)(3)(O) of title 10,

United States Code, as added by paragraph (1), shall apply 
with respect to any major defense acquisition program receiving 
Milestone B approval on or after the date occurring one year 
after the date of the enactment of this Act. 
(c) PREFERENCE FOR NEGOTIATION OF CUSTOMIZED LICENSE

AGREEMENTS.—Section 2320 of title 10, United States Code, is 
amended— 

(1) by redesignating subsections (f) and (g) as subsections
(g) and (h), respectively; and

(2) by inserting after subsection (e) the following new sub-
section (f): 
‘‘(f) PREFERENCE FOR SPECIALLY NEGOTIATED LICENSES.—The 

Secretary of Defense shall, to the maximum extent practicable, nego-
tiate and enter into a contract with a contractor for a specially nego-
tiated license for technical data to support the product support 
strategy of a major weapon system or subsystem of a major weapon 
system. In performing the assessment and developing the cor-
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responding strategy required under subsection (e) for such a system 
or subsystem, a program manager shall consider the use of specially 
negotiated licenses to acquire customized technical data appropriate 
for the particular elements of the product support strategy.’’. 
SEC. 836. CODIFICATION OF REQUIREMENTS PERTAINING TO ASSESS-

MENT, MANAGEMENT, AND CONTROL OF OPERATING AND 
SUPPORT COSTS FOR MAJOR WEAPON SYSTEMS. 

(a) CODIFICATION AND AMENDMENT.— 
(1) IN GENERAL.—Chapter 137 of title 10, United States 

Code, is amended by inserting after section 2337 the following 
new section: 

‘‘§ 2337a. Assessment, management, and control of operating 
and support costs for major weapon systems 

‘‘(a) GUIDANCE REQUIRED.—The Secretary of Defense shall issue 
and maintain guidance on actions to be taken to assess, manage, 
and control Department of Defense costs for the operation and sup-
port of major weapon systems. 

‘‘(b) ELEMENTS.—The guidance required by subsection (a) shall, 
at a minimum— 

‘‘(1) be issued in conjunction with the comprehensive guid-
ance on life-cycle management and the development and imple-
mentation of product support strategies for major weapon sys-
tems required by section 2337 of this title; 

‘‘(2) require the military departments to retain each esti-
mate of operating and support costs that is developed at any 
time during the life cycle of a major weapon system, together 
with supporting documentation used to develop the estimate; 

‘‘(3) require the military departments to update estimates of 
operating and support costs periodically throughout the life 
cycle of a major weapon system, to determine whether prelimi-
nary information and assumptions remain relevant and accu-
rate, and identify and record reasons for variances; 

‘‘(4) establish policies and procedures for the collection, or-
ganization, maintenance, and availability of standardized data 
on operating and support costs for major weapon systems in ac-
cordance with section 2222 of this title; 

‘‘(5) establish standard requirements for the collection and 
reporting of data on operating and support costs for major 
weapon systems by contractors performing weapon system 
sustainment functions in an appropriate format, and develop 
contract clauses to ensure that contractors comply with such re-
quirements; 

‘‘(6) require the military departments— 
‘‘(A) to collect and retain data from operational and de-

velopmental testing and evaluation on the reliability and 
maintainability of major weapon systems; and 

‘‘(B) to use such data to inform system design decisions, 
provide insight into sustainment costs, and inform esti-
mates of operating and support costs for such systems; 
‘‘(7) require the military departments to ensure that 

sustainment factors are fully considered at key life-cycle man-
agement decision points and that appropriate measures are 
taken to reduce operating and support costs by influencing sys-
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acquisition process, and result in sub-optimal capabilities being de-
veloped and deployed to operational forces. 

The House bill contained no similar provision. 
The House recedes. 

Management of intellectual property matters within the Department 
of Defense (sec. 802) 
The House bill contained a provision (sec. 813) that would cre-

ate a small cadre of experts in intellectual property (IP) that would 
advise, assist, and provide resources to program offices as they de-
velop their IP strategies and negotiate with industry. This provi-
sion would also establish a centralized Office of Intellectual Prop-
erty within the Department of Defense to standardize the Depart-
ment’s approach toward obtaining technical data, promulgate policy 
on IP, oversee the cadre of IP experts, and serve as a single point 
of contact for industry on IP matters. Finally, this provision would 
add IP positions to the acquisition workforce and would revise the 
training provided to the acquisition workforce on IP matters. 

The Senate amendment contained no similar provision. 
The Senate recedes with an amendment that would require the 

Under Secretary of Defense for Acquisition and Sustainment to es-
tablish an appropriate organizational structure to support the 
cadre of intellectual property experts. 

The conferees intend the Department of Defense to leverage 
the designation of the intellectual property workforce as part of the 
acquisition workforce to focus significant attention and resources 
on the development and professionalization of the workforce, for ex-
ample by using resources from the Defense Acquisition Workforce 
Development Fund to expand access to training and educational 
opportunities. 

The conferees expect the Under Secretary to foster communica-
tions with industry and designate a central point of contact within 
the Department of Defense for communications with contractors on 
intellectual property matters. As part of such communications, the 
Department of Defense shall regularly engage with appropriately 
representative entities, including large and small businesses, tradi-
tional and nontraditional Government contractors, prime contrac-
tors and subcontractors, and maintenance repair organizations. 

Performance of incurred cost audits (sec. 803) 
The House bill contained a provision (sec. 802) that would re-

quire the Secretary of Defense to adhere to commercial standards 
for risk and materiality when auditing costs incurred under flexibly 
priced contracts; would authorize the Secretary of Defense to use 
qualified private auditors under certain conditions; sets new tar-
gets for timely completion of incurred cost audits; and would re-
quire that the Defense Contract Audit Agency undergo a peer re-
view by a commercial auditor; and would direct a review by the 
Comptroller General of the United States evaluating the Depart-
ment’s performance of incurred cost audits, to include the use of 
qualified private auditors. 

The Senate amendment contained no similar provision. 
The Senate recedes with amendments that increase the De-

partment’s flexibility to use multi-year auditing; encourage the De-
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Licensing of appropriate intellectual property to support major 
weapon systems (sec. 835) 
The House bill contained a provision (sec. 812) that would re-

quire the Department of Defense to work with contractors to deter-
mine prices for technical data the Department plans to acquire or 
license before selecting a contractor for the engineering and manu-
facturing development phase or the production phase of a major 
weapon system. Additionally, this provision would encourage pro-
gram managers to negotiate with industry to obtain the custom set 
of technical data necessary to support each major defense acquisi-
tion program rather than, as a default approach, seeking greater 
rights to more extensive, detailed technical data than is necessary. 

The Senate amendment contained no similar provision. 
The Senate recedes. 

Codification of requirements pertaining to assessment, management, 
and control of operating and support costs for major weapon 
systems (sec. 836) 
The House bill contained a provision (sec. 852) that would cod-

ify section 832 of the National Defense Authorization Act for Fiscal 
Year 2012 (Public Law 112–81; 10 U.S.C. 2430 note) on assessing 
and controlling operating and support costs for major weapons sys-
tems. 

The Senate amendment contained no similar provision. 
The Senate recedes with technical amendments and an amend-

ment that would allow the Under Secretary of Defense for Acquisi-
tion and Sustainment to direct the military departments to collect 
and retain information necessary to support the database on oper-
ating and support costs. 

Should-cost management (sec. 837) 
The Senate amendment contained a provision (sec. 803) that 

would require the Secretary of Defense, within 180 days after the 
date of enactment of this Act, to amend the Defense Supplement 
to the Federal Acquisition Regulation to provide for the appropriate 
use of the should-cost review process in a manner that is trans-
parent, objective, and provides for the efficiency of the systems ac-
quisition process in the Department of Defense. The regulations re-
quired would incorporate, at a minimum, the following elements: 
(1) a description of the feature distinguishing a should-cost review
and the analysis of program direct and indirect costs; (2) establish-
ment of a process for communicating with the contractor the ele-
ments of a proposed should-cost review; (3) a method for ensuring
that identified should-cost savings opportunities are based on accu-
rate, complete, and current information and are associated with
specific engineering or business changes that can be quantified and
tracked; (4) a description of the training, skills, and experience, in-
cluding cross functional experience, that Department of Defense
and contractor officials carrying out a should-cost review should
process; (5) a method for ensuring appropriate collaboration with
the contractor throughout the review process; (6) establishment of
review process requirements that provide for sufficient analysis
and minimize any impact on program schedule; and (7) a require-
ment that any separate audit or review carried out in connection
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court, would help resolve smaller and generally simpler cases com-
mensurate with their value while preserving the right to an inde-
pendent protest. 

Continuation of technical data rights during challenges 
(sec. 812) 

The committee recommends a provision that would amend sec-
tion 2321(i) of title 10, United States Code, to clarify that the gov-
ernment may continue to exercise rights in technical data and non-
commercial computer software during the course of a challenge 
with an incumbent contractor under section 2321(d) of title 10, 
United States Code, or under procedures established by the De-
partment of Defense, to meet Department of Defense mission re-
quirements and readiness needs during the course of the challenge. 

Increased micro-purchase threshold (sec. 813) 
The committee recommends a provision that would amend sec-

tion 1902(a)(1) of title 41, United States Code, to align the micro- 
purchase threshold for the Department of Defense to the micro-pur-
chase threshold for all government agencies at $10,000. 

Modification of limitations on single source task or delivery 
order contracts (sec. 814) 

The committee recommends a provision that would amend sec-
tion 2304a(d)(3)(A) of title 10, United States Code, to clarify the ap-
plicable standard for task or delivery order contract awards. 

Preliminary cost analysis requirement for exercise of 
multiyear contract authority (sec. 815) 

The committee recommends a provision that would amend sec-
tion 2306b(i)(2)(B) of title 10, United States Code, to require that 
the preliminary findings of the agency head be supported by a pre-
liminary cost analysis by the Director of Cost Assessment and Pro-
gram Evaluation (CAPE). 

Currently, section 2306b(i)(2)(B) of title 10, United States Code, 
requires preliminary findings of the agency head to be made after 
the completion of a cost analysis performed by the Director of 
CAPE. 

The intent of this provision is to streamline the multiyear pro-
curement contract legislative proposal process through the Director 
of CAPE and the agency head’s conducting cost analysis simulta-
neously, rather than sequentially, to enable timely submission and 
ample consideration of such legislative proposals by the congres-
sional defense committees. 

Inclusion of best available information regarding past per-
formance of subcontractors and joint venture partners 
(sec. 816) 

The committee recommends a provision that would require the 
Secretary of Defense, in consultation with the Federal Acquisition 
Regulatory Council and the Administrator for Federal Procurement 
Policy, within 180 days after the date of enactment of this Act, to 
develop policies for the Department of Defense (DOD) to ensure the 
best information regarding past performance of certain subcontrac-
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end, the committee supports broadening the Department’s micro-
electronics initiatives to include the broader electronics industrial 
base in order to more comprehensively address gaps across the 
electronics supply chain. 

Support for defense manufacturing communities to support 
the defense industrial base (sec. 863) 

The committee recommends a provision that would provide the 
Secretary of Defense with authority to establish a program to make 
long-term investments in critical skills, infrastructure, research 
and development, and small business support in order to strength-
en the national security innovation base, working in coordination 
with the defense manufacturing institutes. 

Subtitle G—Other Transactions 

Change to notification requirement for other transactions 
(sec. 871) 

The committee recommends a provision that would clarify the 
congressional notification requirements for the use of Other Trans-
actions. 

Data and policy on the use of other transactions (sec. 872) 
The committee recommends a provision that would direct the 

Under Secretary of Defense for Research and Engineering, the 
Under Secretary of Defense for Acquisition and Sustainment, and 
the Service Acquisition Executives of the military departments to 
collect data on the use of other transactions. The data should be 
stored in a manner that affords to the Assistant Secretary of De-
fense for Acquisition access at any time. The provision would also 
require the Assistant Secretary of Defense for Acquisition to ana-
lyze and leverage these data to update policy and guidance related 
to the use of other transactions. 

Subtitle H—Development and Acquisition of Software 
Intensive and Digital Products and Services 

Clarifications regarding proprietary and technical data (sec. 
881) 

The committee recommends a provision that would amend sec-
tion 2321(f) of title 10, United States Code, to clarify the applica-
tion of rights in technical data relating to major weapons systems. 
This provision would also amend section 2320 of title 10, United 
States Code, to clarify the application of licensing of appropriate in-
tellectual property to support major weapons systems with regard 
to preferences for specially negotiated licenses. 

The committee notes that both government and industry stake-
holders continue to express concern over conflicting legal interpre-
tations based on changes to rights in technical data made by sec-
tion 813 of the National Defense Authorization Act for Fiscal Year 
2016 (Public Law 114–92) and changes to rights in proprietary 
data made by section 835 of the National Defense Authorization 
Act for Fiscal Year 2018 (Public Law 115–91). Therefore, the com-
mittee recommends a return to previous law and encourages the 
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Department of Defense to give clear guidance on the use of tech-
nical data and intellectual property in support of major weapons 
systems in conjunction with the recommendations provided by the 
government-industry advisory panel created by section 813 of the 
National Defense Authorization Act for Fiscal Year 2016 (Public 
Law 114–92). 

Implementation of recommendations of the final report of 
the Defense Science Board Task Force on the Design 
and Acquisition of Software for Defense Systems (sec. 
882) 

The committee recommends a provision that would direct the 
Secretary of Defense to implement certain recommendations of the 
Defense Science Board Task Force in their report on the Design 
and Acquisition of Software for Defense Systems. 

The report contained seven recommendations on how to improve 
software acquisition in defense systems, to include the idea of the 
software factory, which underpins all other actions the Department 
of Defense might take in this area. The committee agrees with the 
report’s emphasis on shifting the Department of Defense’s treat-
ment of software as solely a development activity to understanding 
that it is enduring and that, therefore, traditional models of hard-
ware sustainment are not suited to the treatment of software in 
the acquisition process. Further recommendations pertained to 
iterative development, how to incorporate metrics in program man-
agement for software, risk reduction activities, the role of machine 
learning and autonomy in programs, and necessary competency 
within the acquisition workforce. 

The committee believes that it is critically important to consider 
the findings and recommendations of this report. 

Implementation of pilot program to use agile or iterative de-
velopment methods under section 873 of the National 
Defense Authorization Act for Fiscal Year 2018 (sec. 883) 

The committee recommends a provision that would provide addi-
tional direction to the Secretary of Defense in implementing the 
pilot program established under section 873 of the National De-
fense Authorization Act for Fiscal Year 2018 (Public Law 115–91). 

The committee is encouraged that the Department of Defense 
has established the pilot program as directed under section 873. 
However, the committee is disappointed that, despite being di-
rected to identify four major software-intensive warfighting sys-
tems and between four to eight defense business systems, only one 
system has been identified for realignment. 

Accordingly, the committee is selecting the systems and directing 
the Secretary of Defense to consider them as candidates in accord-
ance with section 873. 

The committee notes that some of the systems have recently 
begun transition to agile methods or have committed to doing so 
and, as such, their inclusion in the pilot program will allow the De-
partment of Defense to use lessons learned for other systems that 
have not yet started realignment under the pilot program. 
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cided by a vote conducted in accordance with section 409(e) 
of the Internal Revenue Code of 1986; and’’. 

Subtitle G—Provisions Related to Software and Technical 
Data Matters 

SEC. 865. VALIDATION OF PROPRIETARY AND TECHNICAL DATA. 
Section 2321(f) of title 10, United States Code, is amended— 

(1) by striking ‘‘(1) Except as provided in paragraph (2), in’’ 
and inserting ‘‘In’’; and 

(2) by striking paragraph (2). 
SEC. 866. CONTINUATION OF TECHNICAL DATA RIGHTS DURING CHAL-

LENGES. 
(a) EXERCISE OF RIGHTS IN TECHNICAL DATA BEFORE FINAL 

DISPOSITION OF A CHALLENGE.—Section 2321(i) of title 10, United 
States Code, is amended— 

(1) in the subsection heading, by inserting ‘‘PRIOR TO AND’’ 
after ‘‘RIGHTS AND LIABILITY’’; 

(2) by redesignating paragraphs (1) and (2) as paragraphs 
(2) and (3), respectively; and 

(3) by inserting before paragraph (2), as so redesignated, 
the following new paragraph: 
‘‘(1) Upon filing of a suit or appeal under the contract dispute 

statute by a contractor or subcontractor in an agency Board of Con-
tract Appeals or United States Claims Court related to a decision 
made by a contracting officer under subsection (g), the Secretary of 
Defense, or a Secretary of a military department for programs for 
which milestone decision authority has been delegated, on a non-
delegable basis, may, following notice to the contractor or subcon-
tractor, authorize use of the technical data in dispute if the Sec-
retary determines in writing that compelling mission readiness re-
quirements will not permit awaiting the final decision by the agency 
Board of Contract Appeals or the United States Claims Court.’’. 

(b) REVISION OF THE DEFENSE FEDERAL ACQUISITION REGULA-
TION SUPPLEMENT.—Not later than 180 days after the date of the 
enactment of this Act, the Secretary of Defense shall revise the De-
fense Federal Acquisition Regulation Supplement, by interim or 
final rule, to implement the amendments made by subsection (a). 

(c) EFFECTIVE DATE.—The amendments made by subsection (a) 
and the revision required by subsection (b) shall become effective on 
the date of publication of the interim or final rule (whichever is ear-
lier) required by subsection (b) and shall apply to solicitations 
issued by Department of Defense contracting activities after that 
date unless the senior procurement executive of the agency concerned 
grants a waiver on a case-by-case basis. 

(d) GUIDANCE ON TECHNICAL DATA RIGHT NEGOTIATION.—The 
Secretary of Defense shall develop policies on the negotiation of tech-
nical data rights for noncommercial software that reflects the De-
partment of Defense’s needs for technical data rights in the event of 
a protest or replacement of incumbent contractor to meet defense re-
quirements in the most cost effective manner. 
SEC. 867. REQUIREMENT FOR NEGOTIATION OF TECHNICAL DATA 

PRICE BEFORE SUSTAINMENT OF MAJOR WEAPON SYS-
TEMS. 

Section 2439 of title 10, United States Code, is amended— 
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Subtitle G—Provisions Related to Software and Technical Data 
Matters 

Validation of proprietary and technical data (sec. 865) 
The Senate amendment contained a provision (sec. 881) that 

would amend section 2321(f) of title 10, United States Code, to clar-
ify the application of rights in technical data relating to major 
weapons systems. This provision would also amend section 2320 of 
title 10, United States Code, to clarify the application of licensing 
of appropriate intellectual property to support major weapons sys-
tems with regard to preferences for specially negotiated licenses. 

The House bill contained no similar provision. 
The House recedes with an amendment that would amend only 

section 2321(f) of title 10, United States Code. The conferees note 
that Specially Negotiated Licenses are a new concept in govern-
ment technical data rights and are being interpreted in many dif-
ferent ways by industry and government alike. Therefore, the con-
ferees direct the Under Secretary of Defense for Acquisition and 
Sustainment, in conjunction with the Service Acquisition Execu-
tives, to develop guidelines, training, and policy for the usage and 
application of specially negotiated licenses to clarify the terms 
under which such licenses should be used when considering a prod-
uct support strategy of a major weapon system or subsystem of a 
major weapon system. The Under Secretary of Defense for Acquisi-
tion and Sustainment is directed to brief the resulting guidelines 
and other actions to the congressional defense committees no later 
than 180 days after the date of enactment of this Act. 

Continuation of technical data rights during challenges (sec. 866) 
The Senate amendment contained a provision (sec. 812) that 

would amend section 2321(i) of title 10, United States Code, to clar-
ify that the government may continue to exercise rights in tech-
nical data and noncommercial computer software during the course 
of a challenge with an incumbent contractor under section 2321(d) 
of title 10, United States Code, or under procedures established by 
the Department of Defense, to meet Department of Defense mission 
requirements and readiness needs during the course of the chal-
lenge. 

The House bill contained no similar provision. 
The House recedes with an amendment that would clarify the 

circumstances in which the Secretary of Defense or a service sec-
retary, for programs for which milestone decision authority has 
been delegated, may authorize use of technical data in dispute by 
issuing notice and a written determination that compelling mission 
readiness requirements will not permit awaiting the final decision. 

Requirement for negotiation of technical data price before 
sustainment of major weapon systems (sec. 867) 
The House bill contained a provision (sec. 827) that would pro-

vide the Department of Defense with additional flexibility on nego-
tiations for appropriate technical data. 

The Senate amendment contained no similar provision. 
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