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TECHNICAL DATA TO BE SPECIFIED IN PROPOSALS

In addition to requiring that statements regarding intent to de-
liver technical data free from encumbrances be included as factors
in deciding contract award, the committee believes it is equally im-
portant that the head of an agency issue regulations requiring all
offers to include a statement on the extent of data and rights in
data to be delivered to the United States with purchase. This infor-
mation so furnished will then become one factor in deciding con-
tract award.

The committee does not intend that only competitive contracts
include provisions regarding technical data. Even if the original
system is procured on a non-competitive basis, it is imperative that
procurement personnel begin planning for competitive procure-
ment of spare parts at the time of initial contract.

SPECIFICATION OF TECHNICAL DATA TO BE PURCHASED IN CONTRACTS

The committee has concluded that the most credible evidence of
prior ecrlarming for the treatment of technical data will be evi-
denced by contractual provisions explicitly detailing the treatment
of technical data, regardless of whether such data is purchased for
the purpose of eventual competitive procurement or for some
other reason. For this reason the statute requires that the contract
specily the data to be purchased, establish criteria for acceptability
of the data, establish a separate payment line for the data, and
define the respective rights of the government and the contractor
in the data,

The committee has also provided the authority to the govern-
ment to withhold progress payments to contractors who have not
::lomplied with their contractual commitments regarding technical

ata.

Whenever a contractor or subcontractor asserts a limitation over
any data, that party should be prepared to defend such assertion in
writing to the contracting officer within 60 days. The committee
does however recognize that there may be occasions when the con-
tractor was not able to properly identify an item as proprietary at
the time of contract. When such omission was inadvertent the com-
mittee does provide for later protection of such claim by the De-
partment.

This section also includes provisions to require the development
and implementation of systems to better manage technical data in
the covered agencies,

VALIDATING PROPRIETARY DATA RESTRICTIONS

This section establishes the process by which the contractor and
the government may reach an agreement regarding proprietary
data restrictions that have been challenged. In particular when the
government challenges a proprietary restriction that is found to be
not substantially justified, then the government'’s cost of such chal-
lenge shall be reimbursed by the contractor. The committee does
not intend that in every case where a challenge is successful the
government’s cost should be reimbursed. The language is provided
as a deterrent against parties who would force the Government to
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formally challenge designations that are substantially without
merit.

SEC. 199A, COMPUTER MANAGEMENT OF SPARE PARTS

This section would require that the Department submit to the
Congress within 180 days a plan for upgrading its computer capa-
bility so as to increase its management tools to deal with spare
parts issues,

SEC. 1998, PROCUREMENT TECHNICAL ASSISTANCE

This section provides for cooperative agreements to be made be-
tween the Department of Defense and state and local governments
and nonprofit organizations that provide technical assistance to
firms that seek to bid for defense procurements. Such existing tech-
nical assistance centers have increased competition for defense
contracts and subcontracts, including spare parts, and to ensure
the capability of businesses to perform defense contracts. Under
this section, the Department of Defense will enter into cost-shar-
ing, cooperative agreements with existing procurement technical
assistance centers and with new centers that will be formed as a
result of these agreements. These agreements will be entered into
on a competitive basis, in which state and local governments and
other recipients will submit applications to the Secretary of De-
fense. Such applications will include a description of the geographic
area to be served, assurances that the applicant will furnish a
matching amount of funds to carry out the agreement, assurances
that the applicant will not pay more than 10 percent of the monies
for private consultant services, and such other information as the
Secretary may require. In the case of existing centers, applicants
will be required to submit additional information relating to pro-
gram experience.

To insure that the benefits of this program are nationwide in
scope, there should be no less than one such cooperative agreement
in each Defense contract administration services region. Addition-
ally, each procurement center should be located sufficiently close to
an appropriate Defense contract administration services region
office to receive necessary staff training and other appropriate as-
sistance.

SEC. 199C, REVISIONS OF REQUIREMENTS FOR SELECTION ACQUISITION
REPORTS AND UNIT COST REPORTS

This section would amend sections 13%9a and 139b of title 10 of
the United States Code. Section 139a deals with the Selected Acqui-
sition Report (SAR) system and section 139b deals with the Unit
Cost Report system.

The amendments to existing law, most of which are technical in
nature, would make the following changes:

1. establishes a minimum dollar threshold of $2,000,000 on major
contracts for which SAR reporting is required;

2. requires quarterly SARs only when there is a 5 percent or
greater change in total program cost, or when there is a 3 month
or greater delay in any of the baseline SAR milestones;
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“6) The requirements of subsection (b) also apply before enforce-
menl of any qualified products list, qualified manufacturers lisi, ar
qualified bidders list.

“dx1) If the number of qualified sources or qualified products
available to compete actively for an anticipated future requirement
is fewer than two actual manufacturers or the products of lwo
actual manufacturers, respectively, the head of the agency concerned
shall—

“(A) periodically publish notice in the Commerce Business
Daily soliciting additional sources or products to seek qualifica-
tion unless the contracting officer determines that such publica-
tion would compromise national security; and

“(B) bear the cost of conducting the specified lesting and eval-
uation (excluding the costs associated with producing the item
or establishing the production, quality control, or other system
to be tested and evaluated) for a small business concern or a
product manufactured by a small business concern which has
met the standards specified for qualification and which could
reasonably be expected to compete for a contract for thal re-
quirement, but such costs may be borne only if the head of the
agency determines that such additional qualified sources or
products are likely to result in cost savings from increased com-
petition for future requirements sufficient to amortize the costs
incurred by the agency within a reasonable period of time con-
sidering the duration and dollar value of anticipated future re-
gu:rements.

“(2) The head of an agency shall require a prospective contractor
requesting the United tgarea to bear testing and evaluation costs
under pa ph (1XB) to certify as to its status as a small business
concern under section 3 of the Small Business Act.

“fe) Within seven years after the establishment of a qualification
requirement under subsection (b) or within seven years following an
agency’s enforcement of a qualified products list, qualified manu-
facturers list or qualified bidders list, any such qualification re-
quirement shall be examined and revalidated in accordance with
the requirements of subsection (b). The preceding sentence does not
apply in the case of a qualification requirement for which a waiver
Is in effect under subsection (cX21.

“(f) Except in an emergency as deiermined by the head of lhe
fAgency, whenever the hearf of the agency determines not to enforce a
qualification reguirement for a solicitation, the agency may not
thereafter enforce that qualification requirement unless the agency
tomplies with the requirements of subsection (b).

“§2320. Rights in technical data

“(a) The legitimate proprietary interest of the United States and
of @ contractor in technical or other data shall be defined in regula-
tions prescribed as parl of the single system of Government-wide
Procurement regulations as defined in section j(4) of the Office of

ederal Procurement Policy Act. Such regulations may not impair
any right of the United States or of any contractor with respect to
Patents or copyrights or any other right in technical data otheriwise
established by law. The following factors shall be considered in pre-
Seribing such regulations:
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“(1) Whether the technical data was developed—
“(A) exclusively with Federal funds;
“(B) exclusively at private expense; or
*(CJ in part unth Federal funds and in part at private ey.
pense.

“(2) The statement of congressional policy and objectives iy
section 200 of title 35, the statement a/P;urposes i seection 2p)
of the Small Business Innovation Development Act of 198
(Public Law 97-219; 15 U.S.C. 638 note), and the declaration of
policy in section 2 of the Small Business Act (15 US.C. 631).

“(4) The interest of the United States in increasing competi.
tion and lowering costs by developing and locating alternatipe
sources of supply and manufacture.

“(4) The policy set forth in section 1202(6) of the Defense
Spare Parts Procurement Reform Act.

“) Regulations prescribed under paragraph (1) shall require
that, whenever practicable, a contract for supplies or services en.
tered into by an agency named in section 2303 of this title contain
appropriate provisions relating fo technical data, including provi.
sions—

“(1) defining the respective rights of the United States and
the contractor or subcontractor (at any tier) regarding any tech.
nical data to be delivered under the contract;

“(2) specifying the technical data, if any, to be delivered
under the contract and delivery schedules for such delivery;

“(3) establishing or referencing procedures for determining the
acceplability of technical data to be delivered under the con.
tract;

“(4) establishing separate contract line items for the technical
data, if any, to be delivered under the contract;

“(3) to the maximum practicable extent, identifving, in ad-
vance of delivery, technical data which is to be delivered with
restrictions on the right of the United States to use such data;

“(6) requiring the contractor to revise any technical data de-
livered under the contract to reflect engineering design changes
made during the performance of the contract and affecting the
form, fit, and function of the items specified in the contract and
to deliver such revised technical data to an agency within a
time specified in the contract;

“(7) requiring the contractor to furnish written assurance al
the time the technical data is delivered or is made available
that the technical data is complete and accurate and salisfies
the requirements of the contract concerning technical data;

"(8) establishing remedies to be available to the United States
when technical data required to be delivered or made available
under the contract is found to be incomplete or inadequate or lo
not satisfy the requirements of the contract concerning technical
data; and

“(9) authorizing the head of the agency to withhold payments
under the contract (or exercise such other remedies as the head
of the agency considers apfropriate) during any period if the
contractor does not meet the requirements of the contract per
taining to the delivery of technical data.
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“(c) Nothing in this section or in section 2305(d) of this title pro-
hibits the Secretary of Defense from prescribing standards for deter-
mining whether a contract entered into by the Department of De-
fense shall provide for a time to be specified in the contract after
which the l’;nited States shall have the right to use (or have used)
for any purpose of the United States all technical data required to
be delivered to the United States under the contract or providing for
such a period of lime (not to exceed 7 years) as a negotiation objec-
tive.

“td) The Secretary of Defense shall by regulation establish pro-
grams which provide domestic business concerns an opportunity lo
purchase or borrow replenishment parts from the United States for
the purpose of design replication or modification, to be used by such
concerns in the submission of subsequent offers to sell the same or
like parts to the United States. Nothing in this paragraph limils
the authority of the head of an agency to impose restrictions on such
a program related to national security considerations, inventory
needs of the United States, the improbability of future purchases of
the same or like parts, or any additional restriction otherwise re-
quired by law.

“§ 2321, Validation of proprietary data restrictions

“fa) A contract for supplies or services entered into by the Depart-
ment of Defense which provides for the delivery of technical data,
shall provide that—

“t1) a contractor or subcontractor at any lier shall be pre-
pared to furnish to the contracting officer a written justifica-
tion for any restriction asserted by the contractor or subcontrac-
tordon the right of the United States to use such technical data;
an

“(2) the contracting officer may review the validity of any re-
striction asserted by the contractor or by a subcontractor under
the contract on the right of the United Stales to use technical
data furnished to the United States under the contract if the
contracting officer determines that reasonable grounds exist to
question the current validity of the asserted restriction and that
the continued adherence to the asserted restriction by the
United States would make it impracticable to procure the item

competitively at a laler time.

“(b) pr;ﬂer such review the contracting officer determines that a
challenge to the asserted restriction is warranted, the contracting of-
ficer shall provide written notice to the contractor or subcontractor
asserting the restriction. Such notice shall state—

“(1) the grounds for challenging the asserted restriction; and

“(2) the requirement for a response within 60 days justifving
the current validily of the asserted restriction.

“te) If a contractor or subcontractor asserting a restriction subject
to this section submits to the contracting officer a written request,
showing the need for additional time to comply with the require-
ment to justify the current validily of the asserted restriction, addi-
tional time to adeguately permit the submission of such justifica-
lion shall be provided by the contracting officer as appropriate. If a
Party asserting a restriction receives notices of challenges fto restric-
tions on technical data from more than one contracting officer, and

38-729 0 - 84 - 8
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nof:'{'ir:s each vontracting officer of the existence of more than one
challenge, the contracting officer initiating the first in time chql.
lenge, after consultation with the party asserting the restriction and
the other contracting officers, shall formulate a schedule of re.
sponses to each of the challenges that will afford the party assert;
the restriction with an eguitable opportunity to respond to eap,
such challenge.

“tdx1) Upon a J'aia'mv by the contractor or subcontractor to submi
any response under subsection (b), the contracting officer shall issye
a decision pertaining to the validity of the asserted restriction,

“(2) If after review of any justification submitted in response to
the notice provided pursuant to subsection (b). the contracting offi.
cer determines that the justification for the restriction on the righ
of the United States to use technical data does not support ade.
quately the asserted restriction on the technical data, a contracti
officer shall within 60 days of receipt of any justification submitt
issue a decision or notify the party asserting the restriction of the
time within which a decision will be issued.

“te) If a claim pertaining to the validity of the asserted restriction
is submitted in writing to a contracting o fcer by a contractor or
subcontractor al any tier, such claim shall be considered a claim
?ghin the; meaning of the Contract Disputes Act of 1978 (41 US.C.

el A
1 Js)e?f,' upon final disposition, the contracting officer's challe
to the restriction on the right of the United Slates to use such tech-
nical data is sustained—
“tA) the restriction on the right of the United States to use
the technical data shall be cancelled; and
“CB) if the asserted restriction is found not to be substantiall
Justified, the contractor or subcontractor, as appropriate, sha
be liable to the United States for payment of the cost to the
United Slates of reviewing the asserted restriction and the fees
and other expenses (as defined in section 2412(dX2XA) of litle
28) incurred by the United States in challenging the asserted re-
striction, unless special circumstances would make such pay-

'(3}?‘! uru‘us;.* ld t h tract ffi hall

“(2) If, upon final disposition, the contracting officer’s challe
fo the restr‘g:‘;ion on the right of the United States to use such rzﬁ!
nical data is not sustaineJ-—-

“(A) the United States shall continue to be bound by the re
striction; and

“(B) the United States shall be liable for payment to the party
asserting the restriction for fees and other expenses (as defined
in section 2412(d)X2XA) of title 28) incurred by the party asserl-
ing the restriction in defending the assertive restriction if the
;haillenge by the United States is found not to be made in

aith.

“§ 2322, Limitation on small business set-osides

"“{a) The head of an agency may not authorize a procurement to ]
set-uside for participation only by small business concerns in the
case of a procurement under the Foreign Military Sales program,
the foreign purchaser specifies the sources qualified to meet the re
quirement and only one of these sources is a small business concern.
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bidders’ lists, and to any qualification requirement established
after the effective date of this provision.

The House amendment would also preclude the Department of
Defense from denying an offeror the opportunity to submit and
have its bid considered solely because the potential offeror was not
on a qualified bidders’ list, qualified manufacturers’ list or quali-
fied products list, il the potential offeror can demonstrate before
the date of contract award that it meets the prescribed standards.
This provision specifically states that it does not require referral (o
the Small Business Administration of an agency's decision that an
offeror has not met the qualification requirement.

For all qualification requirements other than qualified bidders'
lists, qualified manufacturers’ lists and qualified products lists, the
amendment would authorize the head of the purchasing office to
waive the requirement that the agency specify in writing all re-
quirements that must be satisfied by a potential offeror for a re-
newable two-year period if the head of the purchasing office, after
review by the appropriate competition advocate, determines that it
1s unreasonable, because of cost, inability to acquire, or other cir-
cumstances, to specify the standards for qualification that a pro-
spective offeror or its product must satisfy,

Rights in technical data.—The House bill contained two provi-
sions (secs. 808, 812) addressing the issue of rights in technical
data. One provision stated the situations in which the government
would acquire unlimited rights in technical data, required the con-
tractor to warrant that the data it provided was complete and accu-
rate, would provide that the government may ignore, correct or
cancel any improper restriction on the release of data if the con-
tractor failed to satisfactorily substantiate the propriety of the re-
striction, and would require the Secretary of Defense fo prescribe
regulations for determining whether a defense contract would con-
tain a time limit (not to exceed seven years) on a contractor’s right
to limit the government’s use of technical data.

An additional provision in the House bill would require the Sec-
retary of Defense to prescribe by regulation what constitutes the
legitimate proprietary interest of a contractor in technical data. In
prescribing such regulations, the Secretary of Defense would be di-
rected to give consideration to the statement and objectives of nu-
merous statutes relating to Small Business where appropriate, on
the placement of a time limit on the right of a company to limit
release of technical data developed at private expense, or in whole
or in part with Federal funds, requiring a contractor to include in
development and production contracts provisions pertaining to
technical data, and directing the department to establish programs
to provide domestic concerns an opportunity to purchase or borrow
parts for design replication. -

The Senate amendment contained similar provisions except with
respect to the delineation of the situations in which the govern-
ment acquired unlimited rights in technical data and the proscrip-
tion of a time limit on the contractor’s ability to restrict use of
technical data.

The House recedes with an amendment.

The conferees aknowledge that legislation which would accom-
modate in every case of the government’s interest in being able to
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ase contractors’ technical data to allow other potential competitors
to produce the item as well as a contractor’s right Lo protect data
relating to items or Frucesses it developed at its own expense, is
virtually impossible. The conferees believe that the direction to the
Department of Defense provided in the conference amendment to

rescribe regulations defining the legitimate interests of the
!United States and of a contractor to be implemented in the system
of government-wide procurement regulations will afford the best
opportunity to reach a fair and reasonable balance of these compet-
inﬁ interests. The amendment further requires that the regulations
lake into consideration the policies with respect to technical data
enunciated by the Congress in this and other legislation, The latter
provision was intended Lo ensure that legislative policies otherwise

:lil'unm?md are not disregarded when implementing the policies of

is act,

_The House amendment broadens the scope of the Senate provi-
sion which would require contracts to contain appropriate provi-
sions relating to technical data so that the provision now applies to
all items, not just major systems. The Senate provision aul%urizing
the Secretary of Defense to establish in a solicitation or as a negoti-
ation objective a date after which the government will acquire the
right to use technical data, was amended to authorize the Secre-
tary to establish a set period of time (not to exceed seven years) as
a negotiation objective.

Validation of proprietary data restrictions.—The House bill con-
lained a provision (sec. 808(b)) that would require a contract for the
acquisition of supplies (that includes a requirement for technical
data) to require the contractor to possess an approved data man-
agement system before the United States accepts any data to be de-
livered under the contract. It would also permit the United States
to ignore, cancel or correct any restriction on the release of techni-
cal data if the contractor fails to substantiate the restriction within
60 days of a request to do so. The contractor would also be required
to pay the government's costs in challenging such a restriction if
the contractor's asserted restriction was not substantially justified,
but the government could not assert any right to chalfenge such
restrictions beyond the three-year period after final payment under
the contract. . bt
: The Senate amendment contained a similar provision (sec.

99(a)),

The House recedes with an amendment specifying a procedure
for both the United States and a contractor or subcontractor at any
tier to equitably resolve challenges to asserted restrictions on the
government's right to use technical data. The amendment would
also provide for an extension of the 60-day time period for submit-
ting information justilying the asserted restriction i’ good cause is
shown and require the United States to paﬁ the costs incurred by a
party defending such restriction if the challenge by the govern-
ment of the contractor's asserted restriction on technical data was
not in good faith. ;

Commercial pricing for supplies.—The House bill contained a pro-
vision (sec. 812) that woulé7 preclude the Department of Defense
from entering into a contract using other than competitive proce-
dures for the purchase of spare or replacement parts having a com-



rupted? We will start in the morning.
The Senator from Delaware is here,
and he has five amendments.

Mr. BYRD, Mr. President, as to to-
morrow, the cloture on the DOD hill
will be up.

Mr. NUNN. It is my hope that that
would not be necessary. Everyone has
helped and cooperated and no one has
tried to hold up this bill, and 1 believe
we can continue this way. I hope we
will not have to have a vote on the
DOD bill.

Mr. BYRD. Mr. President, if the clo-
fure votes on the Byrd amendment
and on the Dole amendment to the
Byrd amendment are put over and
those voles occur tomorrow and they
fall—both of them—then Lhe next vote
immediately would be on the cloture
meotion to shut off debate on the DOD
bill. That is what the distinguished
Senator from Georgia is hoping to
avold, and I would like to avoid it, too,
because there is no desire to filibuster
these bills.

Mr. HARKIN. Mr. President, resery-
ing the right to object—

Mr. DOLE. Mr. President, let us get
our agreement, if we can.

The PRESIDING OFFICER. Is
there objection to the unanimous-con-
sent request propounded by the major-
ity leader?

Mr. HARKIN. Mr, President, resery-
ing the right to object, I inquire of the
majority leader: Did he say that they
might be back on the floor yet this
evening with the unanimous-consent
agreement, or will you do it tomorrow
morning?

Mr. DOLE. I would like to do it this
evening, or we would take aboul an
hour of the time tomorrow from the
DOD hill.

Mr. GOLDWATER. Mr. President,
we have been here all day. We have
worked hard on this bill all this week,
and this kind of tactic just delays and
delays and delays. I think it is time we
knock it off and go home.

We have two amendments of the
Senator from Ohio that will not take
long. We have an agreement wilh the
distinguished Senator from Massachu-
setts for a vole tomorrow. We have an
understanding with the Senator from
Delaware that we will be in and we
will be ready to get on the road as
soon as 9 o'clock comes and we have
had a vote on cloture, if you want to
have a vote on cloture.

I would like to see if we can stop the
discussion now and get on with the
business; and the majority leader and
the minority leader can get back in
their little hole and talk about it
[Laughter.]

The PRESIDING OFFICER. Is
there objection to the unanimous-con-
sent request propounded by the major-
ity leader? The Chair hears none, and
it is s0 ordered.

Mr. GLENN. Mr. President, 1 have
sent an amendment to the desk, and I
ask for its immediate consideration.

Mr. GOLDWATER. Mr. President,
may we have order?

The PRESIDING OFFICER, The
Senate will be in order,

The question recurs now on the
Wilson amendment, No. 2595.

Mr. GLENN, I ask unanimous con-
sent that that amendment be set aside
for the consideration of these two
amendments.

The PRESIDING OFFICER. Is
there objection? The Chair hears
none, and it is so ordered.

The Senator from Ohio is recog-
nized,

Mr. GLENN, Mr President, may we
have order?

The PRESIDING OFFICER. All
those who wish to carry on conversa-
tions will please retire to the cloak-
room.

0 2300

Mr. DOLE. Mr President, will the
Senator from Ohio yield?

Mr. GLENN. I yield.

Mr. DOLE. Mr President, let me in-
dicate that we are going to convene at
8 o'clock in the morning, which means
the cloture vote, if it will occur, will be
aL 9.

The PRESIDING OFFICER. The
Senator from Ohio is recognized.

AMENDMENT NO. 2641

(Purpose: To establish rights relating to the
use, release, and disclosure of technical
data)

Mr. GLENN. Mr. President. I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:

The Senator from Ohio [Mr. GLENN] pro-
poses an amendment numbered 2641.

Mr. GLENN. Mr. President, 1 ask
unanimous consent that the reading of
the amendment be dispensed with,

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

On page 186, between lines 9 and 10,
insert the following new section:

SEC, 563, RIGHTS RELATING TO THE USE, RELEASE,
%. DISCLOSURE  OF TECHNICAL

(a) Rtouts IN TrcHNicar Data—Subsec-
tion (8) of section 2320 of title 10, United
States Code, is amended to read as follows:

“¢a)1) The Secretary of Defense shall
prescribe regulations to define the legiti-
mate interest of the United States and of a
contractor or subcontractor in technical
data pertaining to a product or process.
Such regulations shall be included in regula-
tions of the Department of Defense pre-
seribed as part of the Federal Acquisition
Regulation. Such regulations may not
impair any right of the United States or of
any contractor or subcontractor with re-
spect Lo patents or copyrights or any other
;mn in technical data otherwise established

y law.

“(2) Such reguly ’ '
lowing provisions; tons shay) e :
“(A) In the ’

United States shal)
to use, release, o]vh:}:gl
pertaining Lo the prodyey or
“(B) In the case of g proo
that is developed by 3 mw
!.ra.cttor exclusively ag pripeic of
contractor or subeo .
right of the govemx:m‘tw; may
than Internal operationg use
PUTPOses), release, or digeje. Ml
outside the Government ' Dey
Laining to the product or thh,ln- aty ;

e i oo
at ;
available or ff— Cherwisep
“ul: st:ch use, release, or disclogy
“(1) is necessary [ .
overhaul, or b Fersvasy
“tI1) is & use, release, or disel .,
foreign government that Is in the
the United States and is requireq "
tional or informational p - SYh
“il) sueh use, release, or dfs
made subject 0 a prohibition
piersudn to whumrthe dala Is
closed may not larther use, 3
dose such datsrand | L ae
“fiily the contractor or subcontra
serting the restriction is notified
use, release, or disclosure. '
“iD) In the case of a produet or
that is developed in part with Fed
and in part at private expense
technical data pertaining to such
process shall be negotisted as early
acguisition proeess ns practicable
ably during contracl negotiations),
upon consideration of the following
(i) The statement of congressic
and objectives in seclion 200 of title
statement of purposes in section (b
Small Business Innovation D
Act of 1982 (15 U.S.C. 638 note)
declaration of pelicy in section
Small Business Acl (15 U.S.C. 631).
“(il) The Interest of the United 8
increasing competition and lowerin
by developing and locating aliemal
sources of supply and manufscture,
“(ifi) The interest of the United S
encouraging contractors o
vale expense items for use by the Go¥
ment., .
“{E) A contractor or subcontraclof,
prospective econtractor or sube
that develops a product or process
ly al private expense may not
as & condition of being responsive 10
tation or as a condition of being
to a solicitation or as a condition
rward of a c;ntrt?::ﬁlmt: ;‘-‘ll 0"
inquish to the tates
technical data that would permit £B€
or release or disclosure of, such data
sons outside the Government €xc
the conditions in
(“g}'n { Defense
"(F) The Secretary o :
“(1) negotiate with a contractor
tractor to contract for the 800
rights in technical data pers ;
product or process developed "l” 5 8
tractor or subcontractor & ;
vate expense if to develoP T
tive sources of supply and mant
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" {mit rights of the United
_'egn]lcsl data pertaining to n
process developed entirely or in

pderal funds if the United States
royalty-free license to use, re.

golose the dnta for purposes of
States tmcl;xd!ng purposes of
ement),

.grgﬁll:;ecuon, the term "Federa)
Regulation’ means the single
Governmeni-wide procurement
as defined In section 4(4) of the

saderal Procurement Policy Act

231[;::.0? PROPRIETARY Dara He-

_sgection 2321 of Litle 10, United

y, is amended—

section (a)2), by inserting ", at

fore the end of the 3-year perlod

yn the date the final payment is

@ contract,” after “may review";

section (b)— :
nserting “specific’ after "state

ise (1); and
riking out “and” al the end of

viking out the perlod at the end
1) and inserting in lieu thereof *;

dding at the end Lhe following

i that evidence of acceplance by
| agency of o restriction identical
rted restriction within the 3-year
seding the challenge shall serve
tion for the asserted restriction

| acceptance occurred after a
3¢ accepted restriction under this
b

accepted restriction was asserted
e contractor or subcontractor to
notice 15 being provided.".

FORMING AMENDMENTS.—Seclion
Department of Defense Authori-
, 1985 (10 U.S.C. 2301 note), is

ierting “and" at the end of para-

riking out "; and" at the end of
(5) and inserting in lieu thereof a

Iking out paragraph (6).

LINE FOR REVISION OF REQULA-
e regulations required by section
>f title 10, United States Code (as
¥ subsection (a)), shall be pre-
L later than 180 days after Lthe
enactment of this Act.

ENN. Mr, President, I rise for
leration of an amendment to
authorization bill concerning
data rights, This amendment
to legislation passed by the
immittee on Armed Services
troversial.

&tﬂ:ard Commission report

it recognize the dellcate and nee-
ince between the Government's
It for technical data and the ben-
Nation that comes from protect-
Ivate sector's proprietary rights.
€ must be struck so as to foster
Al innovation and private invest-

80 Important in developing

to our defense,

Wholeheartedly with that ob-

fgtlv drafted, title 10, United
€, sections 2320 and 2321,

CONGRESSIONAL RECORD—SENATE

which were enacted as part of the De-
fense Procurement Reform Act, title
XII of the fiscal year 1985 DOD au-
thorization bill, establish the param-
eters for DOD regulations on the right
to use technical data provided the
Government by its contractors.

There are two problem areas with
the exiting language which my amend-
ment addresses in order Lo preserve
the delicate balancing of interests be-
tween the Government's peed to ace.
quire the right to release tech iical
data to ensure competitlon and the
contractor's interest in preserving val-
uable property righis in data on prod-
uets which they develop at their own
expense.

First, my amendment would amend
section 2320 of Litle 10 to clarify that;
if the item to which the technical data
relates was developed al private ex-
pense, the contractor retains Lhe un-
limited rights in data and cannot be
required, as a condition of bidding on a
Government contract, to give the Goy-
ernment the right to release to other
contractors technical data relating to
items the contractor developed al its
own expense, This intent was not
made clear in the original language.

For those items developed at Gov-
ernment expense, the Government has
unlimited rights in the technical data,
With respect to items developed with a
mixture of Government and contrac-
tor money, my amendmenl states that
the Government's rights to use, re-
lease, or disclose technical data must
be negotialed in the contract for deliv-
ery of the item to which the data re-
lates or as soon thereafter as practica-
ble. The determination of such rights
should be based on consideration of
pertinent factors such as the Govern-
ment's need to retain the right to use,
release, or disclose the data in order to
complete future requirements, and the
contractor's interest in retaining
rights in data relating to innovative
products or processes, including those
related to items for sale to the general
puhblie,

Second, this legislation will amend
section 2321 of title 10: First, to pro-
hibit the Government from challeng-
ing a contractor’s restriction on the re-
lease of technical data at any time
after the 3-year period beginning on
the date the final payment is made;
second, to reqguire the Government Lo
state the specific grounds for challeng-
ing the asserted restriction; and third,
to allow the contractor to assert in re-
sponse to a challenge, that a Federal
agency has reviewed the same data
within the 3-year period preceding the
challenge, and found the contractor’s
restriction appropriate.

Mr. President, I am concerned that
in our zeal to expand competition in
the defense sector and obtain data
rights for the Government, we could
be causing greal damage to private in-
dustry. I strongly feel that it is essen-

19841

tial to protect the legitimate rights in
its privately developed technology. I
believe this legislation goes a long way
toward providing the balance of the
Government’s need for technical data
and the need to protect the private
sector's proprietary rights.

Mr. President, the Packard Commnis-
sion made certain recommedations
with regard to technical data rights
that companies should have in the in-
terest of promoting more investment
in research and development,

1 have pul those recommendations
into legislative language. We have dis-
cussed (L with both sides of the aisle, T
believe Lthe floor managers are both
prepared to accept this.

The PRESIDING OFFICER. The
Senalor from Arizona.

Mr. GOLDWATER, Mr. President,
We have looked &t his amendment and
find nothing wrong with it. We wiil
accept it.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senalor from Ohio.

The amendment (No. 2641)
agreed to.

Mr. GLENN. Mr. President, | move
to reconsider the vole by which the
amendmenl was agreed Lo,

Mr. GOLDWATER. Mr. President, I
move to lay thal motion on the table.

The motion to lay on the table was
agreed to.

AMENDMERT NO. 2642

(Purpose; Tn granl access Lo the Secretary
of Defense to all informatoin regarding
nuclear proliferation matters)

Mr. GLENN, Mr. President, I send to
the desk another amendment and ask
for its immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows;

The Senalor from Ohio [Mr. GLeENN] pro-
poses an amendment numbered 2642,

Mr. GLENN, Mr. President, 1 ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered,

The amendment is as follows:

On page 229, beltween lines 14 and 15,
insert the following new section:

SEC. (221, NUCLEAR NON-PROLIFERATION INFOR-
MATION.

Section 602 of the Nuclear Non-Prolifera-
tion Act of 1978 (22 U.S.C. 3281) is amend-
ed—

(1) in subsection (¢), by inserting “the De-
partment of Defense after "Department of
State,”; and

(2) by adding at the end the following new
subsection:

“(f) Upon request, the Secretary of De-
fense shall have access to all information re-
garding nuclear proliferation matters which
the Secretary of State or the Secretary of
Energy has or is entitled to have, including
all communications, materials, documents,
and records relating to such matters, includ-
ing cables from United Stales diplomatic
missions.".

was
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as it has been in 1981. The committee agreed to an increase in the
threshold in Public Law 98-525 based on statements by the Defense
Department that, although the certification would be required for
contracts between $100,000 and $500,000, the Defense Department
would not routinely require pre-award audits before awarding con-
tracts between that amount. The committee is concerned that
audits prior to award are being routinely requested, even when not
necessary to ensure the reasonableness of the contractor’s price.
The committee believes this contributes to the lengthening of the
acquisiton lead time and recommends a reevaluation of the guid-
ance provided Defense Department personnel on use of pre-award
audits. Furthermore, the Defense Department is directed to report
to the committee on the impact and cost effectiveness of making
contracts between $100,000 to $500,000 subject to this Act.

SECTION 913—RIGHTS IN TECHNICAL DATA

Sections 2320 and 2321, Title 10, United States Code, added as
part of the Defense Procurement Reform Act, Title XII of the fiscal
year 1985 Defense Authorization Act (Public Law 98-525), establish
the parameters for Department of Defense regulations on the right
to use technical data provided the government by its contractors.
The committee is concerned that the Department of Defense, in its
regulations and in certain acquisitions, has upset the delicate bal-
ancing of interests between the government'’s need to acquire the
right to release technical data to ensure competition and the con-
Lractor's interest in preserving valuable property rights in data on
products that they develop at their own expense. The committee is
also aware of the continuing need fo the Department of Defense to
maintain its access to advanced technologies developed at private
expense.

Although Congress has mandated increased competition in the
Defense Department's acquisition of goods and services, the com-
mittee believes many alternatives exist to achieve that goal, and do
so more effectively, without coercing contractors and subcontrac-
tors into relinquishing legitimate rights in technical data. For ex-
ample, greater use of licensing arrangements, agreements to re-
quire a contractor to maintain and update technical data, and the
government's use of data to evaluate the acceptability of a poten-
tial offeror's product could result in a much fairer accommodation
of the interests of all parties.

The committee is also concerned that the proposed Defense De-
partment regulations published by the Department of Defense for
public comment September 10, 1985 defines the term “developed”
in an excessively stringent manner by requiring an “actual reduc-
tion to practice”—a term of art used to establish eligibility for a
patent. The Committee believes that, for purposes of determining
whether an item has been developed at private expense, an item or
process should generally be considered “developed” if the item or
process exists and reasonable persons skilled in the applicable art
would conclude that the item will work as intended with a high
probability. The committee recognizes that circumstances may
exist under which such a definition would not be appropriate, for
Instance, in the area of basic research,
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Due to the need to craft a definition that may be different, de-
pending on the type of data involved. and the divergent views of
experts on this subject, as well as the absence of hearings on this
specific issue, the committee believes that to define the term legis-
latively would be unappropriate. Instead, the committee has direct-
ed the Secretary of Defense to craft the specific limitations of the
term. For similar reasons the committee has directed the Secretary
to dets,rmine through regulations what constitutes “private ex-
pense.

In addition, the committee believes that challenges to restrictions
on the release of data should be made promptly and only when a
restriction is believed to be inappropriate. To expect a contractor to
maintain indefinitely detailed accounting records that would be
necessary to prove that a contractor paid for development of an
item is unreasonable.

Section 913 would amend section 2320 of title 10 to clarify that, if
the item to which the technical data relates was developed at pri-
vate expense, the contractor retains the unlimited rights in data
and cannot be required, as a condition of bidding on a government
contract, to give the government the right to release to other con-
tractors technical data relating to items the contractor developed
at its own expense. For those items developed at government ex-
pense, the government has unlimited rights in the technical data,
With respect to items developed with a mixture of government and
contractor money, the committee believes that the government's
rights to use, release or disclose technical data must be established
in the contract for delivery of the item to which the data relates or
as soon thereafter as practicable. The determination of such rights
should be based on consideration of pertinent factors such as the
government's need to retain the right to use, release or disclose the
data in order to compete future requirements, and the contractor's
interest in retaining rights in data relating to innovative products
or Elrocesses. including those related to items for sale to the general
public.

Section 913 relates to ascertainment of the rights to use, release
or disclose data and is not intended as direction to the Defense De-
partment on the issue of whether technical data must be delivered.
For example, there are many circumstances exist in which the gov-
ernment does not need to acquire technical data. Nor is this section
intended to preclude the government and its contractors from
agreeing to alter the rights accorded either party under this sec-
tion. For example, the government may agree to give a contractor
a license to use data developed at government expense provided the
government retains the right to use, release, or disclose the data
for government purposes, including competitive acquisition; or the
government may negotiate for the right to use, release or disclose
data developed at private expense. .

Section 913 would also amend section 2321(a)(2) of tlltle 10: (1) to
prohibit the government from challenging a contractor's restriction
on the release of technical data at any time after the three-year
period after final payment under the contract or delivery of the
data, whichever is later; (2) to require the government to state the
specific grounds for challenging an asserted restriction; and (3) to
ali)low the contractor to assert in response to a challenge that the
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Defense Department has 1eviewed the same data within the last
three years and found the contractor’s restriction appropriate.

SECTION 914—PRICES FOR PRODUCTS SOLD COMMERCIALLY

A provision of the Defense Procurement Improvement Act
(Public Law 99-145) which requires the government to purchase at
the lowest commercial price, has resulted in significant problems
for companies desiring to provide commercial products to the gov-
ernment. Industry has objected to the standards utilized by the De-
partment of Defense in establishing the contractors’ commercial
price. In addition, contractors are seriously concerned about main-
taining the confidentiality of data relating to the pricing of prod-
ucts sold in the commercial market.

After consideration of these objections and review of the policy
behind adoption of the provision, the committee recommends a pro-
vision (sec. 914) that would specifically exclude the following con-
siderations when determining the company's lowest commercial
price: (1) sales to the Federal government; (2) intracompany sales
or transfers; (3) sales to dealers, distributors, or original equipment
manufacturers, unless the government can demonstrate that the
sale is under the same terms and conditions as a sale to a dealer,
distributor or original equipment manufacturer; (4) sales to foreign
purchasers; and (5) sales to educational institutions for educational
purposes. This change would ensure that the government is offered
a product at a price equal to or better than the company's lowest
“market determined’’ price.

The provision would also clarify that the data underlying the

prices of products sold commercially are not subject to disclosure
under the audit rights available to government agencies. Such pric-
ing data is highly sensitive and includes ﬁnancizﬁ information that
the government does not need in order to enforce the law.
_ Finally, the committee wishes to clarify that this section is not
intended to be applied to contracts or orders under the multiple
award schedule programs administered by the General Services
Administration and the Veterans Administration. In this regard
the committee recognizes the unique nature and the special pro-
cuﬁegmint procedures utilized in establishing the multiple award
schedule.

SECTION 915—FUNDING OF PROCUREMENT TECHNICAL ASSISTANCE
PROGRAMS SERVING DISTRESSED AREAS

In the fiscal year 1986 Department of Defense authorization act
(Public Law 99-145) Congress authorized the Department of De-
fense to pay up to 75 percent of a procurement technical assistance
centers costs if the center was in a distressed area and was spon-
sored by a local government. The committee believes that any
center which serves a distressed area should be entitled to the
higher funding amount.

The committee recommends that the Department of Defense be
authorized to pay up to 75 percent of the cost of running an out-
reach center sponsored by any state, local government or private,
nonprofit organization, if the center serves an area with an unem-
ployment rate one percent higher than the national average.
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“ii) at the current rate prescribed by the Secretary of the
Treasury under section 6621 of the Internal Revenue Code
of 1954; and

“B) if the submission of such defective data was a knowing
submission, for an additional amount equal to the amount of
the overpayment.

“2) Except as provided under subsection (d), the liability of a con-
tracior under this subsection shall not be affected by the contrac-
tor’s refusal to submit a certification under subsection (aX2) with re-
spect to the cost or pricing dala involved.

“f) Ricar or UNnitep STATES 70 EXAMINE CONTRACTOR
Recorps.—(1) For the purpose of evaluating the accuracy, compleie-
ness, and currency of cost or pricing data required to be submitted
by this section with respect to a contract or subcontract, the head of
the agency, acting through any authorized representative of the
head of the agency who is an em)pioyee of the United States or a
member of the armed forces, shall have the right lo examine all
records of ihe contractor or subcontractor related to—

“(A) the proposal for the contract or subcontract;
““B) the discussions conducted on the proposal;
“(C) pricing of the contract or subcontract; or
“(D) performance of the contract or subcontract.

“(2) The right of the head of an agency under paragraph (1) shall
expire three years after final payment under the contract or subcon-
tract.

“3) In this subsection, the term ‘records’ includes books, docu-
ments, and other data.

“(g) Cost or Pricing Data DEFINED.—In this section, the term
‘cost or pricing dala’ means all information that is verifiable and
that, as of the date of agreement on the price of a contract (or the
price of a contract modification), a prudent buyer or seller would
reasonably expect to affect price negotialions significantly. Such
term does not include information that is judgmental, but does in-
c{z!:;ig the factual information from which a judgment was de-
rived.".

(b) ConrorminG AMENDMENTS.—(1) Subsection (f) of section 2306
of such tiile is amended to read as follows:

“(f) So-called ‘truth-in-negotiations' provisions relating to cost or
pricing data to be submitted by certain contractors and subcontrac-
tors are provided in section 2306a of this title.".

(2) Section 934(a) of the Defense Procurement Improvement Act of
1985 (title IX of Public Law 99-145; 99 Stai. 700) is repealed.

(¢) CLeErIcAL AMENDMENTS.—(1) The heading of section 2306 of
title 10, United States Code, is amended to read as follows:

“§2306. Kinds of contracts”.

(2) The table of sections at the beginning of chapter 137 of such
title is amended by striking out the item relaling to section 2306
and inserting in lieu thereof the following:

“2306. Kinds of contracts.
“2306a. Cost ar pricing data: truth in negotiations,”

(d) Errective Dates.—(1) Except as provided in paragraph (2.
section 2306a of title 10, United States Code (us added by subsection
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(a)), and the amendment and repeal made by subsection (b), shall
apply with respect to contracts or modifications on contracts entered
into after the end of the 120-day period beginning on the date of the
enactment of this Act.

(2) Subsection (e) of such section shall apply with respect to con-
5?;? or modifications on contracts entered into after November 7,

SEC. 953. RIGHTS IN TECHNICAL DATA

(a) Ricurs in TecaNnicar DaTta.—Subsection (a) of section 2320 of
title 10, United States Code, is amended to read as follows:

“taX1) The Secretary of Defense shall prescribe regulations to
define the legitimate interest of the United States and of a contrac-
tor or subcontractor in technical data pertaining to an item or proc-
ess. Such regulations shall be inclu in regulations of the Depart-
ment of Defense prescribed as part of the Federal Acgquisition -
lation. Such regulations may not impair any right of the United
States or of any contractor or subcontractor with respect to patents
or copyrights or any other right in technical data otherwise estab-
lished by law.

“(2) Such regulations shall include the following provisions:

“(A) In the case of an item or process thal is developed by a
contractor or subcontractor exclusively with Federal funds, the
United States shall have the unlimited right to—

“(t) use technical data pertaining to the ilem or process;
or

“(ii) release or disclose the technical data to persons oul-
side the government or permit the use of the technical data
by such persons.

“(B) Except as provided in subparagraphs (C) and (D), in the
case of an item or process that is developed by a contractor or
subcontractor exclusively at private expense, the contractor or
subcontractor may restrict the right of the United States to re-
lease or disclose technical data pertaining to the item or process
to persons outside the government or permit the use of the tech-
nical data by such persons.

“(C) Subparagraph (B) does not apply to technical data that—

“(i) constitutes a correction or change to data furnished
by the United States;

(i) relates to form, fit, or function;

“(iii) is necessary for operation, maintenance, installa-
tion, or training (other than detailed manufacturing or
process datal; or

“(iv) is otherwise publicly available or has been released
or disclosed by the contractor or subcontractor without re-
striction on further release or disclosure.

“(D) Notwithstanding subparagraph (B), the United States
may release or disclose technical data to persons outside the
Gaverr}ment, or permit the use of technical data by such per-
sons, if—

“i) such release, disclosure, or use—

“fI) is necessary for emergency repair and overhaul;
or
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“(11) is a release or disclosure of technical data (other
than detailed manufacturing or process data) to, or use
of such data by, a foreign government that is in the in-
terest of the United States and is required for evalua-
tional or informational purposes;

“it) such release, disclosure, or use is made subject to g
prohibition that the person to whom the data is released or
disclosed may not further release, disclose, or use such
data; and

“(iit) the contractor or subcontractor asserting the restric-
tion is notified of such release, disclosure, or use.

“(E) In the case of an item or process that is developed in part
with Federal funds and in part at private expense, the respec-
tive rights of the United States and of the contractor or subeon-
tractor in technical data pertaining to such item or process
shall be agreed upon as early in the acquisition process as prac-
ticable (preferably during contract negotiations) based upon
consideration of all of the following factors:

“(ti) The statement of congressional policy and objectives
in section 200 of title 35, the statement of &u-rpases in sec-
tion 2(b) of the Small Business Innovation Development Act
of 1982 (15 U.S.C. 638 note), and the declaration of policy
in section 2 of the Small Business Act (15 US.C. 631).

“(it) The interest of the United States in increasing com-
petition and lowering costs by developing and locating al-
ternative sources of supply and manufacture.

“fizi) The interest of the United States in encouraging
contractors to develop at private expense items for use by
the Government.

“(F) A contractor or subcontractor (or a prospective contractor
or subcontractor) may not be regquired, as a condition of being
responsive to a solicitation or as a condition for the award of a
contract, to sell or otherwise relinquish to the United States any
rights in technical data except—

C"(i) rights in technical data described in subparagraph
(C) or

“(it) under the conditions described in subparagraph (D).

“(G) The Secretary of Defense may—

i) negotiate and enter into a contract with a contractor
or subcontractor for the acquisition of rights in technical
data pertaining to an item or process developed by such
contractor or subcontractor exclusively at private expense if
necessary to develop alternative sources o/Psupply and man-
ufacture; or

“(ii) agree to restrict rights of the United States in techni-
cal data pertaining to an item or process developed entirely
or in part with Federal funds if the United States receives
a rovalty-free license to use, release, or disclose the data for
purposes of the United States (including purposes of com-

Tfet: tive procurement).

“(3) The Secretary of Defense shall define the terms ‘developed’
and ‘private expense' in regulations prescribed under paragraph (1).
“(4) For purposes of this subsection, the term ‘Federal Acquisition
Regulation' means the single system of Government-wide procure-
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ment regulations as defined in section 4(}) of the Office of Federal
Procurement Policy Act (41 U.S.C. 403(4)).""

(b) Varmarion oF PROPRIETARY DATA RESTRICTIONS.—Subsec-
tions (a) and (b) of section 2321 of title 10, United States Code, are
amended o read as follows:

“ta) A contract for supplies or services entered into by the Depart-
ment of Defense which provides for the delivery of technical data
shall provide that a contractor or subcontractor at any tier shall be
prepared to furnish to the contracting officer a written justification
for any restriction asserted by the contractor or subcontractor on the
right of the United States to use such technical data.

“(bX1) The Secretary of Defense shall ensure that there is a thor-
ough review of the appropriateness of any restriction on the right of
the United States to release or disclose lechnical data delivered
under a contract to persons outside the Government, or to permit the
use of such technical data by such persons. Such review shall be
conducted before the end of the three-year period beginning on the
date on which final payment is made on a contract under which
technical data is required to be delivered, or the date on which the
technical data is delivered under such contract, whichever is later.

“(2¥A) If the Secretary determines, at any time before the end of
the three-year period beginning on the date on which final payment
is made on a contract under which technical data is required to be
delivered, or the date on which the technical data is delivered
under such contract, whichever is later, that a challenge lo a resiric-
tion is warranted, the Secretary shall provide writlen notice to the
contractor or subcontractor asserting the restriction. Such a determi-
nation shall be based on a finding by the Secretary that reasonable
grounds exist to question the current validily of the asserted restric-
tion and that the continued adherence lo the asserted restriction by
the United States would make it impracticable to procure the item
competitively at a later time. Such notice shall—

“(i) state the specific grounds for challenging the asserted re-
striction;
“(i1) require a response within 60 days justifying the current
validity of the asserted restriction; and
“fii1) state that evidence of a validation by the Department of
Defense of a restriction identical to the asserted restriction
within the three-year period preceding the challenge shall serve
as justification for the asserted restriction if—
(1) the validation occurred after a review of the validat-
ed restriction under this subsection; and
“(I1) the validated restriction was asserted by the same
contractor or subcontractor (or any licensee of such contrae-
tor or subcontractor) lo which such nolice is being provided.

“(B) Notwithstanding subparagraph (A), the United States may
challenge a restriction on the release, disclosure, or use of technical
data delivered under a contract at any time if such technical data—

“(1) is publicly available;

“(1i1) has been furnished to the United Slates without restric-
tion; or

“(iii) has been otherwise made available without restriction.".
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(¢c) CONFORMING AMENDMENTS.—Section 1202 of the Department
gg Defense Authorization Act, 1985 (10 U.S.C. 2301 note), is amend-

(1) by inserting “and" at the end of paragraph (4);

(2) by striking out *; and” at the end of paragraph (5) and
inserting in lieu thereof a period; and

(3) by striking out paragraph (6).

(d) DEADLINE FOR REVISION OF REGULATIONS.—(1) Proposed regu-
lations under section 2320(aX1) of title 10, United States Code (as
amended by subsection (a)), shall be published in the Federal Regis-
ter for comment not later than 90 days after the date of the enact-
ment of this Act.

(2) Proposed final regulations under such section shall be pub-
lished in the Federal Register not later than 180 days after the date
of the enactment of this Act.

(e) Errective DaTte.—The amendments made by subsections (a)
and (b) shall apply to contracts for which solicitations are issued
after the end of the 210-day period beginning on the date of the en-
actment of this Act.

SEC. 954. RECOVERY OF COSTS TO PROVIDE TECHNICAL DATA

(a) IN GENERAL.—(1) Chapter 137 of title 10, United States Code,
is amended by adding after section 2327 (as added by section 951)
the following new section:

“§2328. Release of technical data

“la) IN GENERAL.—(1) The Secretary of Defense shall, if required
to release technical data under section 552 of title 5 (relating to the
Freedom of Information Act), release technical data to a person re-
questing such a release if the person pays all reasonable costs attrib-
utable to search and duplication.

“(2) The Secretary of Defense shall prescribe regulations, pursuant
to notice and receipt of public comment, specifying a uniform sched-
ule of fees under this section.

“(b) Disrosrrion oF Costs.—An amount received under this sec-
tion—

(1) shall be retained by the Department of Defense or the ele-
ment of the Department of Defense receiving the amount; and

*(2) shall be merged with and available for the same purpcse
and the same time period as the appropriation from which the
costs inic;:rred in complying with requests for technical data
were paid.

“(c) Warver.—The Secretary of De{ense shall waive the payment
of costs required by subsection (a) which are in an amount greater
than the costs that would be required for such a release of informa-
tion under section 552 of title 5 if—

“(1) the request is made by a citizen of the United States or a
United States corporation, and such citizen or corporation certi-
fies that the technical data requested is required to enable such
citizen or corporation to submit an offer or determine whether it
is capable of submitting an offer to provide the product to
which the technical data relates to the United States or a con-
tractor with the United States (except that the Secretary may re-
quire the citizen or corporation to pay a deposit in an amount



510

government that, even if the required data had been provided, the
government would not have agreed to a price increase. Finally, the
section would restructure the existing Truth in Negotiations Act
language to clarify its application.

The Senate recedes to the House with an amendment that would
prohibit an offset, if the contractor intentionally withheld from the
government information that would indicate a higher cost for an
item or service and, thus, certified that the cost or pricing data it
submitted was accurate, complete and current when, in fact, the
contractor knew it to be false. The amendment would also clarify
that a subcontractor may be required to provide cost or pricing
data even though the requirement has been waived for the prime
contractor or higher-tier subcontractor. The conferees acknowledge
the practice of the Department of Defense to waive the require-
ment for certified cost or pricing data for universities under cost
no-fee contracts but to require such data from subcontractors of the
university.

The conferees were very concerned with clarifying the definition
of cost or pricing data that a contractor is not required to provide
and certify to data relating to judgments, business strategies, plans
for the future or estimates. A contractor is required, on the other
hand, to disclose any information relating to execution or imple-
mentation of any such strategies or plans. For example, a corporate
decision to attempt to negotiate a new labor wage rate structure
with its employee union, although verifiable, is not cost or pricing
data for purposes of this section. If the company has made an offer
to the union, the fact that an offer has been made, and the details
and status of the offer, on the other hand, is information that
should be conveyed to the government. Finally, this provision was
amended to clarify that it applies to contracts and modifications to
contracts entered into after the effective date of this Act.

Thus, the provisions of this Act apply only as to information pro-
vided to support a new contract or the exercise of an option or
modification of an existing contract but not to the cost or pricing
data provided to support an existing contract entered into prior to
the effective date.

Righis in technical data (sec. 953)

The Senate bill contained a provision (sec. 953) that would re-
quire the Secretary of Defense to prescribe regulations defining the
rights of the United States, its contractors and subcontractors, in
technical data relating to items sold to the Department of Defense.

The House amendment contained a similar provision (sec. 913).

The Senate recedes with an amendment.

The conferees agreed to the House provision which would require
the Department of Defense to publish regulations defining the
terms “developed” and “at private expense”. Efforts to define the
terms have been ongoing since 1962 without resolution. Because of
the lack of definitions in the Federal Acquisition Regulations and
the Defense Supplement to those regulations, the military depart-
ments have differed in their approach on the issue. The conferees
agreed that a uniform approach throughout the Department of De-
fense was desirable and necessary. In addition, the conferees be-
lieve that every effort should be made to make the policy and defi-



511

nitions similar in the Department of Defense and the civilian agen-
cies to the extent the agencies are dealing with similar items,

Although agreeing that some flexibility in defining terms is nec-
essary, the conferees believe that a statement of congressional
intent is appropriate. The conferees believe that previously pro-
posed Department of Defense regulations published for public com-
ment September 10, 1985, defined the term “developed” in an ex-
cessively stringent manner by requiring an “actual reduction to
practice”—a term of art used to establish an inventor's priority
rights under the patent laws. The conferees agree that, for pur-
poses of determining whether an item or process has been devel-
oped at private expense, an item should generally be considered
“developed” if the item or process exists and reasonable persons
skilled in the applicable art would conclude that a high progbility
exists that the item or process will work as intended. The conferees
determined, however, that, because circumstances may exist in
which such a standard may be inappropriate, crafting of more
exact parameters would be better accomplished through the regula-
tory process.

In addition, the conferees agree that as a matter of general
policy “at private expense” development was accomplished without
direct government payment. Payments by the government {o reim-
burse a contractor for its indirect costs would not be considered in
determining whether the government had funded the development
of an item. Thus, reimbursement for Independent Research and De-
velopment expenses and other indirect costs (capital funds and
profits), although such payments are in indirect support of a devel-
?pmd‘;nt effort, are treated for purposes of this Act as contractor
unds.

The conferees also agreed that, although Congress has mandated
increased competition in the Department of Defense's acquisition of
goods and services, many alternatives exist to achieve that goal
and do so more effectively, without coercing contractors and sub-
contractors into relinquishing legitimate rights in technical data.
On the other hand, where the government is likely to purchase a
substantial number of these items in the future, the government
should attempt to acquire unlimited rights in data for items devel-
oped at private expense.

The Department of Defense should generally seek to acquire the
same rights in data that a commercial customer would in acquiring
the same product. For example, if a contractor were to purchase an
item in the commercial sector, it would not receive unlimited
rights to use, release or disclose technical data necessary to manu-
facture the item or perform the necessary processes to manufac-
ture the item. If a contractor paid for a modification to an existing
item, it may actiuire rights in data to the modification but not the
rights to use, release or disclose data to the underlying product. If,
on the other hand, one contractor pays another contractor to devel-
op a new item, the purchasing contractor, to some extent, ing
for the expertise of the developing contractor and, if so, is lilI::lymt.o
acquire the rights to manufacture or release and disclose the data
to someone else to manufacture. In the event funds are mixed in
such a way that no clear allocation of funds from either party to
the development of a segregable item can be determined, the par-
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ties should agree to the rights to be accorded each party. The same
applies to the government in contracting with its suppliers.

When entering into a contract with a supplier for which the gov-
ernment will fund directly a Eortion of the development costs, the
government must evaluate whether its contribution is substantial
enough to warrant the government's unlimited rights to use, re-
lease or disclose technical data pertaining to that item. The De-
partment of Defense should establish by policy negotiation objec-
tives to be used as guidance in determining whether the govern-
ment should acquire rights when the contractor would be entitled
to retain them and the trade-off when paying for some portion of
the development. Such guidance should factor into account the
number of items to be purchased in the future, the amount of fund-
ing contributed by the government, if any, and other variables that
would take into account the benefit to be achieved by the govern-
ment acquiring unlimited rights to use, release or disclose such
data. The conferees agree that such guidance should also provide
that, with exception, the government should not require a contrac-
tor to vide technical data relating to commercial products,
except that data nec for maintenance, repair and training.

Notwithstanding tmve. the government should continue to
evaluate, in determining which contractor should receive a con-
tract, whether the government will have the ability to compete the
item in future acquisitions—either through the acquisition of data
rights or a requirement to develop alternative sources.

The conferees agreed to make the provisions of this section appli-
cable in 210 days. The Department of Defense is required to issue
proposed regulations within 90 days and final regulations within
180 days. This will allow the public to comment on the proposed
regulations, as well as review the final regulations 30 days prior to
their effective date. The conferees hope that with the requirement
to Eublish the final rules 30 days before they become effective the
Eu lic will have the opportunity to review the regulations as they

ave been adjusted from the initial proposed regulations, prior to
their becoming effective. Finally, the amendment would clarify
that the validation procedures required under this section apply
only as to technical data delivered under contracts entered into
after the effective date of this Act. As to data required to be deliv-
ered under contracts entered into prior to the effective date, the
standards in effect on the date the contract was entered into con-
tinue to apply.

The conferees also agreed to the Senate provision requiring noti-
fication to a contractor that technical data delivered with restrict-
ed rights was released or disclosed under section 2320(D). The con-
ferees wish to make clear that the notification need not be made
prior to the government’s release, but should be made as soon as
reasonably possible.

Recovery of costs to provide technical data (sec. 954)

The House amendment contained a provision (sec. 935) that
would authorize the government to charge those who do not need
the technical data to bid on a government contract an amount
equal to the true administrative cost of searching for and reproduc-
ing the data. The provision would require the release of data at no
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In addition, the legislation codifies and revises a requirement es-
tablished last year requiring approval by the Under Secretary of
Defense for Acquisition of certain firm-fixed price development con-
tracts valued at more than $10,000,000, The committee emphasizes
that this dollar-value, and the reference to firm-fixed price con-
tracts, relates solely to the approval authority of the Under Secre-
tary, and does not reflect a judgment that fixed-price development
contracts are appropriate simply because they are of a lesser value
or involve a contract form other than firm fixed-price. The commit-
tee recognizes that there are circumstances in which fixed-price de-
velopment contracts are appropriate (e.g., when costs and forseea-
ble program risks can be reasonably anticipated), and the commit-
tee expects the Department to establish clear guidelines under this
section for use of such contracts.

It is the intent of the committee that this section be applied in a
manner that best serves the government'’s interests in the long-
term health of the defense industry, and that this section not be
used as the basis for litigating the propriety of an otherwise valid
contract. Nothing in this section shall be construed to affect the re-
quirements of section 8118 of the Department of Defense Appro-
priations Act, 1988.

INCENTIVES FOR INNOVATION

Section 803 amends 10 U.S.C. 2305 which recognizes the value to
the Nation of innovation by defense contractors using private fund-
ing. Private expense development for defense purposes enhances
our ability to pursue a defense strategy based on technological su-
periority. As a consequence, the government has an interest in pre-
serving an incentive for private industry to accept the risks inher-
ent in such investment.

The amendment to section 2305 would prohibit the government
from requiring that a prime contractor provide for competition be-
tween identical items in cases where an item has been developed
exclusively at private expense. The amendment would allow the
head of an agency to require such competition in cases in which he
determines that the price of an privately-developed item is unrea-
sonable or that the developer of the item cannot meet the program
schedule or delivery requirements. The amendment also provides
for the satisfaction of mobilization needs through negotiations be-
tween the government and the developer of the item. Finally, sub-
paragraph (C) is intended to ensure that those prime contractors
who choose to rely on privately-developed items in the products
they offer to the government are not placed at a disadvantage in
the proposal evaluation process for a contract.

The amendment would not restrict the government's ability to
pursue competition for privately-developed items through the use
of performance specifications, reverse engineeriag, or form, fit and
function standards. It would, however, provide a necessary counter-
balance to the presumptions in the current law, which have result-
ed in mandatory requirements for innovative subcontractors to dis-
cloge the results of privately-funded research to competitors.
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(2) In developing the recommendations, the advisory committee
shall address the following issues:

(A) How the Department of Defense can best be assured that
it receives the best quality services for the amounts expended
and that the contractors supplying such services follow sound
personnel manafement practices and observe established labor-
management policies and regulations.

(B) Whether contract competitions should be structured in a
manner that requires offerors to compete on the basis of factors
other than the number of hours per week its professional and
technical employees of similar annual salaries work.

(C) Whether the Department of Defense can allow contractors
to maintain different accounting systems (for example, 40-hour
work week, full time accounting) and still allow the Depart-
ment to evaluate proposals on the basis of a work rate of 40
hours per week and 2,080 hours per year.

SEC. 805. PROCUREMENT OF CRITICAL AIRCRAFT AND SHIP SPARE PARTS

ta) IN GENERAL.—(1) Chapter 141 of title 10, United States Code,
is amended by inserting after section 2382 the following:

“§ 2383. Procurement of critical aircraft and ship spare parts: qual-
ity control

“ta) In procuring any spare or repair part that is critical to the
operation of an aircraft or ship, the Secretary of Dliense shall re-
quire the contractor supplying such part to provide a part that
meets all appropriate qualification and contractual quality require-
ments as may & specified and made available to prospective offer-
ors. In establishing the appropriate qualification requirements, the
Secretary of Defense shall utilize those requirements, if available,
which were used to qualify the original production part, unless the
Secretary of Defense determines in writing that any or all such re-
quirements are unnecessary.

“b) In this section, the term ‘spare or repair part’ has the mean-
ing given such term by section 2323(f) of this title.".

(2) The table of sections at the beginning of such chapter is
amended by inserting after the item relating to section 2382 the fol-
lowing new item:

“9389. Procurement of critical aircraft and ship spare parts; quality control on
second sources.".

(b) Errective Date.—Section 2383 of title 10, United States Code,
as added by subsection (a). shall apply with respect to contracts en-
tered into after the end % the 180-day period beginning on the date
of the enactment of this Act.

SEC. 506. INCENTIVES FOR INNOVATION

(@) IN GENERAL.—(1) Section 2305(d) of title 10, United States
Code, is amended by adding at the end the following:

“(XA) Whenever the head of an agency requires that proposals
described in paragraph (1XB) or (2XB) be submitted by an offeror in
its offer, the offeror shall not be required to provide a proposal that
ena the United States to acquire competitively in the future an
identical item if the item was developedp:xciusiuely at private ex-
pense unless the head of the agency determines that—
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“(i) the original supplier of such item will be unable to salisfy
program schedule or delivery requirements; or

“(ii) proposals by the original supplier of such item to meet
the mobilization requirements are insufficient to meel the agen-
cy’s mobilization needs.

“B) In considering the responses to solicitations requiring propos-
als described in paragraph (1XB) or (2XB), the head of an agency
shall base any evaluation of items developed exclusively al private
expense on an analysis of the total value, in terms of innovative
design, life cycle costs, and other pertinent factors, of incorporating
such items in the system.”.

(2) Section 2305(dX3) of such title is amended by adding at the
end the following: “Such objectives may not impair the rights of
prospective contractors or subcontractors otherwise provided by
law.”.

(b) Crarmrvine AMENDMENT.—Paragraphs (1XB) and (2XB) of
such section are each amended by inserting “response to" before “a
solicitation".

SEC. 807. RE;';RUALE'%ONS ON USE OF FIXED-PRICE DEVELOPMENT CON-

(a) IN GENERAL.—(1) Not later than 120 days after the date of the
enactment of this Act, the Secretary of Defense shall revise the De-
partment of Defense regulations that provide for the use of fixed-
price type contracts in a development program. The regulations
shall provide that a fixed-price contract may be awarded in such a
program only if—

(A) the level of program risk permits realistic pricing; and

(B) the use of a fixed-price contract permits an equitable and
sensible allocation of program risk between the United States
and the contractor.

(2XA) The regulations also shall provide that a firm fixed-price
contract in excess of $10,000,000 may not be awarded for the devel-
opment of a major system.

(B) A waiver of the requirement prescribed in regulations under
subparagraph (A) may be granted by the Secretary of Defense, acting
through the Under Secretary of Defense for Acquisition, but only if
the Secretary determines and stales in writing that the award is
consistent with the criteria specified in clauses (A) and (B) of para-
graph (1) and the regulations prescribed under such paragraph. The
Secretary may delegate the authority in the recedinﬁ sentence only
to a person who holds a position in the Office of the Secretary of
Defense at or above the level of Assistant Secretary of Defense.

(b) DeriNtTiONS.—In this section, the term ‘“major system" has
the meaning given such term by section 2302(5) of such title.

(¢) ExpirATION.—Paragraph (2) of subsection (a) shall cease to be
effective two years after the date of the enactment of this Act.

SEC. 808. DEPARTMENT OF DEFENSE ADVISORY PANEL ON GOVERNMENT-
INDUSTRY RELATIONS

(a) ESTABLISHMENT OF Apvisory Paner.—Not later than 30 days
after the date of the enactment of this Act, the Secretary of Defense
shall establish an advisory panel to study and make recommenda-
tions to the Secretary on ways to enhance cooperation between the
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Procurement of critical spare parts (sec. 805)

The House bill contained a provision (sec. 808) that would require
the Secretary of Defense to procure critical spare or repair parts
for ships and aircraft that meet the same quality and inspection re-
quirements as the original parts.

The Senate amendment contained a provision (sec. 822) that
would require the Secretary of Defense to use, in grocurmg critical
spare or repair parts for aircraft, qualification and quality require-
ments that were at least as stnngent as those that. applied to the
0 al or original redes E“

e Senate recedes with an amendment requiring that the head
of an agency, when purchasing critical spare or repair parts, use
all appropriate quality and qualification requirements as may be
specified and made available to potential offerors. In determining
the appropriate qualification and quality requirements, the head of
an agency is required to utilize the requirements used to qualify
the original p uction part, unless he determines in writing that

any or all such requirements are unn
e conferees support the efforts by the gmm to increase sig-
nificantly competition in the procurement of critical spare or
repair parts and this provision is not intended to supersede any
law or regulation, including section 2319 of title 10, United States
Code. However, the conferees are equally concerned that quality
and safety not be compromised in procuring critical spare or repair
parts. They recognize that there are circumstances in which it may
not be necessary to apply the same qualification and quality re-
quirements used during the development or early production es
of a defense program to a tEart; procured to support a fielded
system. They also recognize that as technology changes qualifica-
tion requirements change. However, the qualification and quality
reqmrements applied to critical original production parts should
serve wﬁa the baseline and subsequent modifications should be docu-
mented.

The conferees intend to continue monitoring this issue and direct
the General Accounting Office to prepare and submit a report
within one year on the implementation of this section and the pro-
cedures used by the Services to ensure the necessary level of qual-
ity in critical spare parts procurement. The review should focus on
parts procured from original equipment manufacturers as well as
parts procured from other sources. The report should review any
cntenausedtodwgnatepartsascnhcalpaﬂsand to the extent
that qu u:g deficiencies in such critical parts can be traced and

documen any organizational or systemic causes which might
lead to the procurement of critical parts of insufficient quality.

Incentives for innovation (sec. 806)

The Senate amendment contained a provision (sec. 803) that
would prevent the Government from requiring that a prime con-
tractor provide for competition between identical items in cases
where an item has been developed exclumvely at private expense.
The Senate provision would allow the head of an agency to require
such competition in certain circumstances. In addition, the Senate
provision would require the Department of Defense to evaluate pro-
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posals from prime contractors who rely on privately-developed
items in 2 manner that accommodates the objectives of this provi-
s10m.

The House bill contained no similar provision.

The House recedes with an amendment that makes technical
changes and that requires DOD, in considering the responses to
proposals described in subparagraphs (1)(B) or (2)XB) of section
2305(d) of title 10, United States Code, to evaluate items developed
exclusively at private expense on the basis of an analysis of the
total value of incorporating such items in the system.

Regulations on use of fixed price development contracts (sec. 807)

The Senate amendment contained a provision (sec. 802) that
would require the Secretary of Defense to prescribe guidelines lim-
iting the use of fixed price contracts for development é]rograms.
The Senate provision also would preclude use of firm-fixed price de-
velopment contracts in excess of $10 million unless approved by the
Under Secretary of Defense for Acquisition.

The House bill contained no similar provision.

The House recedes with a clarifying amendment.

The conferees note that current Department of Defense rules dis-
courage the use of fixed price development contracts, but do not
provide sufficient guidance for assessment of the relationship be-
tween pricing and program risk, and for the allocation of risk be-
tween the United States and the contractor. The conferees expect
the revised regulations to provide a greater level of detail with re-
spect to these matters.

The conferees emphasize that the expiration of the $10 million
statutory limit on firm-fixed price contracts after two years does
not signal any intent or expectation that the regulatory limitations
will be changed substantially at that time; rather, it reflects a
belief that a two-year statutory period is sufficient to focus the De-
partment’s attention on this problem. The Congress can monitor
the Department's performance after that period through the over-
sight process without the necessity for mandatory involvement by
the Under Secretary in specific cases, except to the extent that the
Under Secretary believes at that time that such continuing involve-
ment is necessary.

Department of Defense Advisory Panel on government-industry rela-
tions (sec. 808)

The Senate amendment contained a provision (sec. 811) that
would require the Secretary of Defense to establish an advisory
panel on government-industry relations.

The House bill contained no similar provision.

The House recedes.

Report on simplification and streamlining of acquisition procedures
(sec. 809)

The Senate amendment contained a provision (sec. 810) requiring
the Under Secretary of Defense for Acquisition to submit to Con-
gress a report on the Under Secretary’s programs regarding simpli-
fication of procedures governing the acquisition process.
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the term ‘‘domestically manufactured” is defined to mean many.
factured in a facility located in the United States or Canada by gy,
entity more than 50 percent of which is owned or controlled by
U.S. or Canadian citizens,

Since this provision was enacted into law, a great deal of concery
has been raised over its potential effects. In particular, the proyi.
sion creates a monopoly for the single U.S. manufacturer of this
material. The committee is concerned that the price, quality, and
delivery of materials to the Defense Department or its contractors
could be unfairly controlled by a monopoly producer. Another cop.
cern with section 2507(e) is that its bar on foreign ownership dis.
courages foreign-owned manufacturers of carbonyl iron powders
from establishing a production facility in the United States or
Canada. The committee does not believe that such a prohibition on
foreign ownership is justified in this case.

In light of these concerns, the committee recommends a proyi.
sion that would amend section 2507(e) in two ways. First, it would
advance the date after which the Secretary of Defense may termi-
nate this restriction from September 30, 1994 to September 30,
1992. Second, it would allow a foreign-owned manufacturing facility
located in the United States or Canada to supply carbonyl iron
powders to the Defense Department or its contractors.

ADVISORY COMMITTEE ON RIGHTS IN TECHNICAL DATA

Balancing contractor and government rights in technical data is
a problem that has concerned Congress, DOD and industry
throughout the 1980s. Since 1984, the Congress has significantly
amended the statute on technical data (10 U.S.C. 2320) three times,
An interim regulation has been in effect since October 1988. The
absence of a final regulation reflects deep divisions as to the appro-
priate balance of these interests.

The committee recommends a provision that would establish an
Advisory Committee on Rights in Technical Data in an effort to re-
solve current differences. The committee would be composed of 16
members, half from government and half from the private sector.
The committee would submit a report containing a proposed regu-
lation by May 1, 1992. The Secretary of Defense would be required
to give thorough consideration to the Advisory Committee's propos-
al, and issue a final regulation by June 1, 1992,

The committee intends that the Secretary ensure that other
agencies of government with a significant interest in technical data
rights, such as the Office of Federal Procurement Policy, are repre-
sented. To ensure the recommendations of the advisory committee
receive full consideration, the Department of Defense should not
issue any comprehensive revisions to the current regulations on
Ezchnical data until the work of the advisory committee is complet-

DEFENSE CRITICAL TECHNOLOGIES FLAN

The third annual Defense Critical Technologies Plan was issued
on May 1, 1991. The committee commends the Defense Department
on the progress they have over the past year in preparing this plan
and especially in the strong participation of industry evident in it
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graph (2) and may include recommendations pertaining to any of
the following:

(A) Statutory and regulatory cha providing payment pro-
tections for subcontractors and suppliers (other than a construc-
tion prime contractor subject to the provisions of sections

) and 3905 of title 21, United States Code) that the Comp-
troller General believes to be desirable and feasible.

(B) Proposals to assess the desirability and utility of a specific
payment protection on a test basis.

(C) Such other recommendations as the Compltroller General
considers appropriate in light of the matlers assessed pursuant
to paragraph (2).

(4) The report required by paragraph (1) shall be submitted not
later than by February 1, 1993, to the Commilttees on Armed Serv-
ices and on Small Business of the Senate and House of Representa-
tives.

(f) InspECTOR GENERAL REPORT.—(1) The Inspector General of the
Department of Defense shall submit to the Secretary of Defense a
report on payment protections [or subcontractors and suppliers
under contracts entered into with the Department of Defense. The
report shall include an assessment of the extent lo which available
Judicial and administrative remedies, as well as suspension and de-
barment procedures, have been used (or recommended for use) by of-
fictals of the Department to deter false statements relating to (A)
payment bonds provided by individuals pursuant to the Miller Act,
and (B) certifications pertaining to payment requests by construction
contractors pursuant to section 3903(b) of title 31, United States
Code. The assessment shall cover actions taken during the period be-
ginning on October 1, 1989, and endiui on September 30, 1992.

2) report required by paragraph (1) shall be submitted to the
Secretary of Defense not later than March 1, 1993. The report may
include recommendations by the Inspector General on ways to im-
prove the effectiveness of existing methods of preventing false state-
mendts.

(g) MiLLer Acr DEFINED.—For purposes of this section, the lerm
;mgjer Act" means the Act of August 24, 1935 (40 U.S.C. 270a-

SEC, 807, Gﬂgﬁ%‘iMEMJNDUSTBY COMMITTEE ON RIGHTS IN TECHNICAL

(a) REGuLATIONS.—(1) Not later than September 15, 1992, the Sec-
retary of Defense shall prescribe final regulations required by sub-
section (a) of section 2320 of title 10, United States Code, that super-
sede the interim regulations prescribed before the date of the enact-
ment of this Act for the fw'pases of that section.

(2) In prescribing such regulations, the Secretary shall give thor-
ough consideration to the recommendations of the government-in-
dustry committee appointed pursuant to subsection (b).

(9) Not less than 30 days before prescribing such regulations, the

Secretazshail—

(A) transmit to the Committees on Armed Services of the
Senate and House of Representatives a report containing such
regulations, the recommendations of the committee, and any
matters required by subsection (bX}); and
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_ (B) publish such regulations for comment in the Federal Reg-
ister.

(4) The regulations shall apply to contracts entered into on or
after November 1, 1992, or, if provided in the regulations, an earlier

te. The regulations may be applied to any other contract upon the
agreement of the parties to the contract.

(b) GovernMmeNT-INDUSTRY COoMMITTEE.—(1) Not later than 60
days after the date of the enactment of this Act, the Secretary of De-
fense shall appoint a government-industry committee for the pur,
of developing regulations to recommend to the Secretary of Defense
for ;u;zxmes of carrying out subsection (a).

(2) The membership of the committee shall include, at a mini-
mum, representatives of the following:

(A) The Under Secretary of Defense for Acquisition.

(B) The acquisition executives of the military departments.

(C) Prime contractors under major defense acquisition pro-
grams.

(D) Subcontractors and suppliers under major defense acquisi-
tion programs.

(E) Contractors under contracts other than contracts under
major defense acquisition programs.

(F) Su tractors and suppliers under contracts other than
contracts under major defense acquisition programs.

(G) Small businesses.

(H) Contractors and subcontractors primarily involved in the
sale of commercial products to the Department of Defense.

(1) Contractors and subcontractors primarily involved in the
sale of spare or repair parts to the Department of Defense.

(]} Institutions of higher education.

(3) Not later than June 1, 1992, the committee shall submit to the
Secretary a report containing the following matters:

(A) Proposals for the regulations to be prescribed by the Secre-
tary pursuant to subsection (a).

(B) Proposed legislation that the committee considers neces-
sary to achieve the purposes of section 2320 of title 10, United
States Code.

(C) Any other recommendations that the committee considers
appropriate.

(4) If the Secretary omits from the regulations prescribed pursuant
to subsection (a) any regulation proposed by the advisory committee,
ary regulation proposed by a minority of the committee in any mi-
nority report accompanying the committee'’s report, or any part of
such a hproposed regulation, the Secretary shall set forth his reasons
for each such omission in the report submitted to Congress pursuant
to subsection (aXIXA).

(¢c) RestricTioN.—(1) Before the date described in paragraph (2.
the Secretary may not revise or sufersede the interim regulations
implementing section 2320 of title 10, United States Code, prescribed
before the date of the enactment of this Act, except to the extent re-
quired by law or necessitated by urgent and unforeseen circum-
stances affecting the national defense.

(2) The date referred to in paragraph (1) is the date 30 days fol-
lowing the date on which the report required by subsection (aX3) is
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transmitted to the Commitiees on Armed Services of the Senate and
House of Representatives.

(d) DEFiNiTION.—In this section, the term “major defense acquisi-
tion program” has the meaning given such term by section 230 of
title 10, United States Code.

SEC. 808. CONTROL OF GOVERNMENT PERSONNEL WORK PRODUCT.

(a) REQUIREMENT.—The Secretary of Defense shall prescribe regu-
lations to ensure that—

(1) a Department of Defense employee or member of the armed
forces with an appropriate security clearance who is engaged in
oversight of an acquisition program of the Department of De-
fense (including a program involving highly sensitive informa-
tion) maintains control of the employee’s or member’s work
product; and

(2) procedures for protecting unauthorized disclosure of classi-
fied information by contractors do not require such an employee
or member to relinquish control of his or her work product to
any such contractor.

(b) REGcurations.—The Secretary of Defense shall prescribe the
regulations required by subsection (a) notl later than 120 days after
the date of the enactment of this Act.

Sa(c) gg%)vssr.-—-i"his section shall cease to be effective on September

, 1992.

SEC. 809, STATUS OF THE DIRECTOR OF DEFENSE PROCUREMENT.

For the purposes of the amendment made by section 807 of the
National Defense Authorization Act for Fiscal Year 1991 (Public
Law 101-510; 104 Stat. 1593) to section 25(bX2) of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 421(bX2)), the Director of De-
fense Procurement of the Department of Defense shall be considered
to be an official at an organizational level of an Assistant Secretary
of Defense within the Office of the Under Secretary of Defense for
Acquisition.

ParT B—AcCQUISITION ASSISTANCE PROGRAMS

SEC, 811. PROCUREMENT TECHNICAL ASSISTANCE COOPERATIVE AGREE-
MENT PROGRAM,

(a) AvarLasiLity OF AUTHORIZED APPROPRIATIONS.—Of the
amounts authorized to be appropriated pursuant to section 301 for
Defense Agencies for fiscal years 1992 and 1993 for operation and
maintenance, $9,000,000 shall be available for each such fiscal year
for carrying out the provisions of chapter 142 of title 10, United
States Code.

(b) Speciric Procrams.—Of the amounts provided for in subsec-
tion (a), $600,000 shall be available for each of fiscal years 1992 and
1993 for the purpose of carrying out programs sponsored by eligible
entities referred to in subparagraph (D) of section 2411(1) of title 10,
United States Code, that tfn'*om‘f.ie procurement technical assistance
in distressed areas referred to in subparagraph (B) of section 2411(2)
of such title. If there is an insufficient number of satisfactory f)ro—
posals for cooperative agreemenls in such distressed areas to allow
for effective use of the funds made available in accordance with
this subsection in such areas, the funds shall be allocated among
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dies, as well as suspension and debarment procedures, have been
used to deter false statements and false payment certifications.

Government-industry committee on rights in technical data (sec.
807)

The Senate amendment contained a provision (sec. 834) that
would establish a government-industry committee on rights in
technical data in an effort to resolve current differences concerning
the appropriate balance between contractor and government rights
in such data.

The House bill contained no similar provision.

The House recedes with an amendment that would make clarify-
ing changes in the provision and that would ensure that the De-
partment of Defense not issue a new technical data rights regula-
tion until the Secretary has considered the recommendations of the
government-industry committee.

Control of government personnel work product (sec. 808)

The House bill contained a provision (sec. 814) that would require
the Department of Defense to ensure that appropriately cleared
Department of Defense personnel engaged in oversight of acquisi-
tion programs, including classified programs, maintain control of
their work product.

The Senate amendment contained no similar provision.

The Senate recedes with an amendment. The conferees airee
that oversight personnel should not relinquish contro! of their
work product to contractors who are the subject of their oversight.
The conferees understand that the Deflartment of Defense has been
developing guidance, but has been slow in issuing the necessary
regulation. Accordingly, this provision would require issuance of
such a regulation. The conferees note that after an appropriate reg-
ulation is issued, a statutory requirement will no longer be neces-
sary. Therefore, the conferees agree to “sunset” the provision on
September 30, 1992, but expect the Department of Defense to
ensure that an effective regulation continues in effect after that
date. In the event that an appropriate regulation is not issued, the
conferees agree that detaileé’ legislative guidance may be required.

Status of the Direclor of Defense Procurement (sec. 809)

The Senate amendment contained a provision (sec. 822) that
would authorize the Under Secretary of Defense for Acquisition to
delegate the Under Secretary’s responsibility to represent the De-
partment at the Federal Acquisition Regulatory Council to the Di-
rector of Defense Procurement.

The House bill contained no similar provision.

The House recedes.

Procurement technical assistance cooperalive agreement program
(sec. 811)

The Senate amendment contained a provision (sec. 825) that
would authorize $9.0 million for the procurement technical assist-
ance cooperative agreemenl program in each of fiscal years 1992
and 1993.

The House bill contained a similar provision (sec. 801).
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tribute to the outcomes of MDAPs. This section would require the
Under Secretary of Defense for Acquisition, Technology and Logis-
ties to ensure compliance with the training program.

Section 802—Additional Requirenﬁents Relating Lo Technical Data
: Rights

This section would require the Secretary of Defense to establish
regulations to ensure that a major system developed with federal
or private funds acquires sufficient technical data to allow competi-
tion for contracts required for sustainment of the system. This sec-
tion would also require any contract for a major system to include
price and delivery options for acquiring, at any point during the
lifecycle of the system, major elements of technical data not ac-
quired at the time of initial contract award. The regulations would
establish a standard for acquiring rights in technical data to enable
the lowest possible lifecycle cost for the item or process acquired.

The committee notes, in recent years, acquisition program man-
agers have minimized their purchases of technical data rights for
new weapons systems. The committee understands that guidance
issued in the 1990s intentionally sought to reverse the previous
policy on technical data rights, which may have inappropriately as-
sumed that all rights to technical data should be purchased, even
in unnecessary situations. This section would require program
managers to negotiate price options for acquiring additional data
rights, at the time of award, when the government has maximum
leverage in negotiations. The committee believes that this balanced
approach will require program managers to buy those data rights
necessary to minimize lifecycle cost without requiring the purchase
of unneeded technical data rights.

Section 803—Study and Report on Revisions to Selected
Acquisition Report Requirements

This section would require the Under Secretary of Defense for
Acquisition, Technology and Logistics, in coordination with the
service acquisition executives of each military department, to con-
duct a study on revisions to requirements related to Selected Ac-
quisition Reports (SARs), as set forth in section 2432 of title 10,
United States Code.

The SAR provides the committee with a critical tool for providing
oversight of major defense acquisition programs. The SAR gives the
committee access to clear and regular information on program
progress, including information of a classified nature. The com-
mittee understands that the elements currently required to be in-
cluded in the SAR have not been updated for a number of years.
Some important elements of program progress are not included in
the current SAR, and in some cases, information which may have
Ereviously been a good measure of program progress may no longer

e as relevant to program oversight.

The committee recognizes that in order for the SAR to be useful
to both the Department of Defense (DOD) and the committee, 1t
should focus on those measures of program progress for major de-
fense acquisition programs that are the most useful for oversight
across a broad range of programs, without placing an undue report-
ing burden. One element in the current SAR that is clearly critical
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subject to chapter 87 of title 10, United States Code, who con-

tribute significantly to other types of acquisitions by the Depart-

ment of Defense.

(b) APPLICABILITY. —Effective on and after September 30, 2008,
a member of the Armed Forces or an employee of the Department
of Defense with authority to generate requirements for a major de-
ense acquisition program may not continue to participate in the re-
quirements generation process unless the member or employee suc-
cessfully completes the certification training program developed
under this section.

(¢c) REPORTS.—The Secretary of Defense shall submit to the
Committees on Armed Services of the Senate and House of Rep-
resentatives an intertm report, not later than March 1, 2007, and
a tﬁrml report, not later than March 1, 2008, on the implementation
of the training program required under this section.

SEC. 802. ADDITIONAL REQUIREMENTS RELATING TO TECHNICAL
DATA RIGHTS.

(a) ADDITIONAL REQUIREMENTS RELATING TO TECHNICAL DATA
RicHTs.—Section 2320 of title 10, United States Code, is amended
by adding at the end the following new subsection:

“(e)nf‘he Secretary of Defense shall require program managers
for major weapon systems and subsystems of major weapon systems
to assess the long-term technical %ta needs of such systems and
subsystems and establish corresponding acquisition strategies thal
prouvide for technical data rights needed to sustain such systems and
subsystems over their life eycle. Such strategies may include the de-
velopment of maintenance capabilities within the Department of De-
fense or competition for contracts for sustainment of such systems
or subsystems. Assessments and corresponding acquisition strategies
developed under this section with respect to a weapon system or sub-
system shall—

“(1) be developed before issuance of a contract solicitation
for the weapon system or subsystem;

“(2) address the merits of including a priced contract option
for the fuiure delivery of technical data that were not acquired
upon initial contract award;

“(3) address the potential for changes in the sustainment
plan over the life n::ycléJ of the weapon system or subsystem; and

“(4) apply to weapon systems and subsystems that are to be
snpportedp performance-based logistics arrangements as well
as to weapons systems and subsystems that are to be supported
?gr other sustainment agpronches. %

) MODIFICATION OF PRESUMPTION OF DEVELOPMENT EXCLU-
SIVELY AT PRIVATE EXPENSE.—Section 2321(f) of title 10, United
States Code, is amended—

(1) by striking “"EXPENSE ¥OR COMMERCIAL ITEMS CON-
TRACTS.—In" and inserting “EXPENSE.—(1) Except as provided
in paragraph (2), in"; and

(2) by adding at the end the following new paragraph:

“(2) In the case of a challenge to a use or release restriction that
is asserted with respect to technical data of a contractor or subcon-
tractor (whether or not under a contract for commercial items) for
a major system or a subsystem or component thereof on the basis
that the major system, subsystem or component was developed ex-
clusively at private expense, the challenge to the use or release re-
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striction shall be sustained unless information provided by the con-
tractor or subcontractor demonstrates that the item was developed
exclusively at private expense.”.

(¢c) REGULATIONS.—Not later than 180 days after the date of the
enactment of this Act, the Secretary of Defense shall revise regula-
tions under section 2320 of title 10, United States Code, to imple-
ment subsection (e) of such section (as added by this section), in-
cluding incorporating policy changes developed under such sub-
section into Department of Defense Directive 5000.1 and Department
of Defense Instruction 5000.2.

SEC. 803. STUDY AND REPORT ON REVISIONS TO SELECTED ACQUISI-
TION REPORT REQUIREMENTS.

(@) STUDY REQUIREMENT.—The Secretary of Defense, acting
through the Under Secretary of Defense for Acquisition, Technology,
and Logistics in coordination with the service acquisition executives
of each military department, shall conduct a_study on revisions to
requirements relating to Selected Acquisition Reports, as set forth in
section 2432 of title 10, United States Code.

?JHMAMRS CoVERED.—The study required under subsection
(a) shall—

(1) focus on incorporating into the Selected Acquisition Re-
port those elements of program progress that the Department of
Defense considers most relevant to evaluating the performance
and progress of major defense acquisition programs, with par-
ticular reference to the cost estimates and program schedule es-
tablished when a major defense acquisition program receives
Milestone B approval;

(2) address the need to ensure that data provided through
the Selected Acquisition Report is consistent with data provided
through internal Department of Defense reporting systems for
management purposes; and

(3) include any recommendations to add to, modify, or de-
lete elements of the Selected Acquisition Report, consistent with
the findings of the study.

(¢c) REPORT.—Not later than March 1, 2007, the Secretary shall
submit to the Committees on Armed Services of the Senate and the
House of Representatives a report on the results of the study, includ-
ing such recommendations as the Secretary considers appropriate.
SEC. 804. BIANNUAL UPDATES ON IMPLEMENTATION OF ACQUISITION

REFORM IN THE DEPARTMENT OF DEFENSE.

(a) BIANNUAL UPDATES REQUIREMENT.—Not later than Janu-
ary 1 and July 1 of each year, beginning with January 1, 2007, the
Secretary of Defense shall provide to the Committees on Armed
Services of the Senate and the House of Representatives a report
containing an update on the implementation of plans to reform the
acquisition system in the Department of Defense.

(b) MATTERS COVERED.—Each report provided under subsection
(a) shall cover the implementation of reforms of the processes for ac-
quisition, including generation of requirements, award of contracts,
and financial management. At a minimum, the reports shall take
into account the recommendations made by the following:

(1) The Defense Acquisition Performance Assessment Panel.

(2) The Defense Science Board Summer Study on Trans-
formation, issued in February 2006.
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that all personnel with responsibility for developing such require-
ments receive certification training by September 30, 2008.

The conferees believe that the training program established in
accordance with this provision should address:

(1) the interrelationship between the requirements, budget,
and acquisition processes;

(2) the importance of developing requirements that [acilitate
joint operations;

(3) the need to ensure that requirements are developed early
in a program and the adverse effect of introducing new require-
ments after the commencement of system development and dem-
onstration;

(4) the linkage between requirements and capability shortfalls
identified by combatant commanders;

(5) the need for sound analysis of alternatives, realistic tech-
nical assessments based on technology readiness levels, and con-
sultation with production engineers on the cost, schedule, and tech-
nical feasibility of requirements;

(6) the need for engineering feasibility assessments that weigh
the technology readiness, integration, cost, and schedule impacts of
proposed changes to requirements;

(7) the importance of developing requirements that are techno-
logically mature, feasible, and achievable; and

(8) the importance of stable requirements to provide the base-
line for successful program execution.

Additional requirements relating to technical data rights (sec. 802)

The House bill contained a provision (sec. 802) that would re-
quire the acquisition of full data rights necessary to support com-
petition for contracts for sustainment of each major weapon system
that is developed with federal or private funds. The provision
would also require that any contract for a major system include op-
tions for acquiring, at any point during the life cycle of the system,
major elements of technical data not acquired at the time of the
Initial contract award.

The Senate amendment contained no similar provision.

The Senate recedes with an amendment that would direct the
Under Secretary of Defense for Acquisition, Technology, and Logis-
tics to require program managers to assess long-term technical
data needs and establish currespondinﬁ acquisition strategies to en-
sure availability of technical data rights for major weapon system

e cycle sustainment. The amendment would also modify title 10
of the United States Code to distinguish between commercial items
and major weapon systems, subsystems, and components of major
Weapon systems (regardless of whether they may be characterized
a8 commercial or non-commercial). In the case of a challenge made
10 a claim that the latter group of systems or components was de-
veloped exclusively at private expense, the burden of proof would

on the contractor or subcontractor.

Study and report on revisions to Selected Acquisition Report re-
quirements (sec. 803)

. The House bill contained a provision (sec. 803) that would re-
fuire the Under Secretary of Defense for Acquisition, Technology,
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Department of Defense training for acquisition and audit per-
sonnel.

Subtitle C—Contractor Matters

Authority for government support contractors to have ac-
cess to technical data belonging to prime contractors
(sec. 821)

The committee recommends a provision that would authorize the
Department of Defense (DOD) to provide access to technical data
delivered under a DOD contract to a support contractor, to enable
the support contractor to furnish independent and impartial advice
or technical assistance to DOD in support of DOD’'s management
and oversight of the contract. The provision requires the support
contractor to make a series of commitments, including exposure to
criminal, civil, administrative, and contractual penalties, to ensure
that such access is not abused.

Extension and enhancement of authorities on the Commis-
sion on Wartime Contracting in Iraq and Afghanistan
(sec. 822)

The committee recommends a provision that would provide a 1-
year extension for the Commission on Wartime Contracting in Iraq
and Afghanistan, established pursuant to section 841 of the Na-
tional Defense Authorization Act for Fiscal Year 2008 (Public Law
110-181), in order to achieve expanded review and investigation
into wartime contracting consistent with the Commission’s charter.

The Commission shall continue to receive administrative support
from the Washington Headquarters Service of the Department of
Defense and may continue to receive support from other federal
agencies to facilitate its work. The Department of Defense is di-
rected to provide support to the Commission, on a non-reimburs-
able basis, for its investigatory work conducted in combat theaters
including travel and lodging.

Prohibition on interrogation of detainees by contractor per-
sonnel (see. 823)

The committee recommends a provision that would require the
Secretary of Defense to issue regulations providing that the interro-
gation of detainees during or in the aftermath of hostilities is an
inherently governmental function that cannot be transferred to pri-
vate sector contractors. The regulations would become effective 1
Year after the date of the enactment of this Act, to provide the De-
Partment of Defense time to comply.

_The interrogation of detainees entails the exercise of substantial

iscretion in applying government authority and has frequently
had a significant impact on the life and liberty of the individuals
Questioned. The committee concludes that the conduct of such in-

ITogations is an inherently governmental function that should be
Performed exclusively by military or civilian employees of the De-
Partment.
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party concerning such acquisition wnder any other requirement
of law or regulation.

(2) DiscrLostre.—Nothing in this section shall be con-
strued to require the public availability of information that is
exempt from public disclosure under section 552(b) of title 5,
United States Code, or is otherwise restricted from public dis-
closure by law or Executive order.

(3) ISSUANCE OF SOLICITATION.—Nothing in this section
shall be construed to require a contracting officer to delay the
issuance of a solicitation in order to meet the requirements of
subsection (a) if the expedited issuance of such solicitation is
otheruise authorized under any other requirement of law or
regulation.

Subtitle C—Contractor Matters

SEC. 821. AUTHORITY FOR GOVERNMENT SUPPORT CONTRACTORS TO
HAVE ACCESS TO TECHNICAL DATA BELONGING TO PRIME
CONTRACTORS.

(a) AUTHORITY FOR ACCESS TO TECHNICAL DATA.—Subsection
(¢) of section 2320 of title 10, United States Cade, 1s amended—

(1) in paragraph (1), by striking “or" at the end;

(2) by redesignating paragraph (2) as paragraph (3); and

(3) by inserting after paragraph (1) the following new para-
graph (2):

“(2) notwithstanding any limitation upon the license rights
conveved under subsection (a), allowing a covered Government
support contractor access to and use of any technical data deliv-
ered under a contract for the sole purpose of furnishing inde-
pendent and impartial advice or technical assistance directly to
the Government in support of the Government's management
and oversight of the program or effort to which such technical
data relates; or”.

(b) CoveERED GOVERNMENT SUPPORT CONTRACTOR DEFINED.—
Such section is further amended by adding al the end the following
new subsection:

“(fl In this section, the term ‘covered Government support con-
tractor’ means a contractor under a contract the primary purpose of
which is to furnish independent and impartial advice or technical
Ussistance directly to the Government in support of the Govern-
ment’s management and oversight of a program or effort (rather
than to directly furnish an end item or service to accomplish a pro-
gram or effort), which contractor—

“(1) is not affiliated with the prime contractor or a first-tier
Subcontractor on the program or effort, or with any direct com-
petitor of such prime contractor or any such first-tier subcon-
tractor in furnishing end items or services of the type developed
or produced on the program or effort; and

(2) exeecutes a contract with the Government agreeing to
and acknowledging—

“(A) that proprietary or nonpublic technieal data fur-
nished will be acecessed and used only for the purposes stal-
ed in that contract;
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“(B) that the covered Government support contracto,
will enter into a non-disclosure agreement with the oy,
tractor to whom the rights to the technical data belong;

“(C) that the covered Government support contract,,
will take all reasonable steps to protect the proprietary apg
nonpublic nature of the technical data furnished to the cp,.
ered Government support contractor during the program o
effort for the period of time in which the Government is re.
stricted from disclosing the technical data oulside of thy
Government;

“(D) that a breach of that contract by the covered Gop.
ernment support contractor with regard to a third party
nwnersh;’g or rights in such technical data may subject the
covered Government support contractor—

“(i) to criminal, civil, administrative, and contrgg.
tual actions in law and equity for penalties, damages,
ang other appropriate remedies by the United States:
an

“(ii) to ctvil actions for damages and other appro.
priate remedies by the contractor or subcontractor
whose technical data is affected by the breach; and
“(E) that such technical data provided to the covered

Government support contractor under the authority of this

section shall not be used by the covered Government sup-

port contractor to compete against the third party for Gop-
ernment or non-Government contracts.”.

SEC. 822. EXTENSION AND ENHANCEMENT OF AUTHORITIES ON THE
COMMISSION ON WARTIME CONTRACTING IN IRAQ AND
AFGHANISTAN.

{a) DATE OF FINAL REPORT —Subsection (d)(3) of section 841 of
the National Defense Authorization Act for Fiscal Year 2008 (Public
Law 110-181; 122 Stat. 230) is amended by striking “two years"
and inserting “three yvears".

(h) ASSISTANCE From FEDERAL AGENCIES.—Such section is fur-
ther amended—

(1) by redesignating subsections (f) and (g) as subsections
(g) and (h), respectively; and

(2) by inserting after subsection (¢) the following new sub
section {ﬂ:

“(f) ASSISTANCE FROM FEDERAL AGENCIES.—

“(1) DEPARTMENT OF DEFENSE.—The Secretary of Defense
shall provide to the Commission administrative support for the
performance of the Commission’s functions in carrying out the
requirements of this section.

“(2) TRAVEL AND LODGING IN COMBAT THEATERS.—The ad:
ministrative support provided the Commission under para
gglph (1) shall include travel and lodging undertaken in com

t theaters, which support shall be provided through funds
made available for that purpose through the Washington Head:
quarters Services or on a non-reimbursable basis, as appr
priate.

“(3) OTHER DEPARTMENTS AND AGENCIES.—In addition 10
the support required by paragraph (1), any department or aget
cy of the Federal Government may provide to the Contintssion
such services, funds, facilities, staff, and other support services
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The Senate recedes with an amendment that would require the
publication of a notification that is consistent with existing require-
ments and includes a brief deseription of the benefits that are ex-
pected as a result of the bundling.

Subtitle C—Contractor Matters

Authority for Government support contractors lo have acecess to tech-
nical data belonging to prime contractors (sec. 821)

The Senate amendment contained a provision (sec. 821) that
would authorize the Department of Defense (DOD) to provide ac-
cess to technical data delivered under a DOD contract to a support
contractor providing advice and assistance to the government.

The House bill contained no similar provision,

The House recedes with an amendment that would: (1) delete
the criminal penalties for disclosure of information; and (2) require
Lthe support contractor to agree to enter into a non-disclosure agree-
ment with the contractor to whom the technical data rights belong.
This modification would result in civil enforcement, rather than
criminal enforcement, for violations of the non-disclosure require-
ments in the provision.

Extension and enhaneement of authorities on the Commission on
Wartime Contracting in Iraq and Afghanistan (sec. 822)

The Senate amendment contained a provision (sec. 822) that
would extend the life of the Commission on Wartime Contracting
m Irag and Afghanistan and clarify the nature of the support to
be proyvided to the Commission by the Department of Defense and
other federal agencies.

The House bill contained no similar provision.

The House bill recedes with a clarifying amendment.

Authority for Secretary of Defense to reduce or deny award fees to
companies found to jeopardize health or safety of Government
personnel (see. 823)

.. The House bill contained a provision (sec. §24) that would pro-
hibit the payment of award and incentive fees to any defense con-
tractor that has been determined to have caused the death or seri-
ous bodily injury of Department of Defense personnel.

The Senate amendment contained no similar provision.

The Senate recedes with an amendment that would: (1) require
the Secretary of Defense to consider any such contractor mis-
tonduct in assessments of contractor performance; and (2) author-
e the Secretary to withhold or recover all or part of award fees
for the relevant period of time on the basis of the negative impact
OFsuch misconduet on contractor performance.

Subtitle D—Acquisition Workforce Matters

Enhancement of expedited hiring authority for defense acquisition
workforce positions (sec, 831)

i The House bill contained a provision (sec. 821) that would clar-
fy the expedited hin‘nfg authority for the defense acquisition work-

force in section 1705 of title 10, United States Code,
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clusively al private expense to meet validated military require.
ments,

The committee notes that the streamlined acquisition procedures
developed under this section may have a particular utility in {he
Department’s efforts to rarid]y field military capabilities in pa.
sponse to urgent operational needs.

Competition for production and sustainment and rights i,
technical data (sec. 832)

The committee recommends a provision that would require the
Secretary of Defense to issue guigance on rights in technical datg
to ensure that the Department of Defense (DOD) preserves the gp.
tion of competition for contracts for the production and
sustainment of systems or subsystems that are developed exchy.
sively with Federal funds or without significant contribution by
contractor or subcontractor and that the United States is not re-
quired to pay more than once for the same technical data. The pro-
vision would also provide DOD with improved tools to address situ-
ations in which a contractor has erroneously asserted a restriction
on the use or release of technical data that was developed excly-
sively with Federal funds or without significant contribution by the
contractor or subcontractor,

Elimination of sunset date for protests of task and delivery
order contracts (sec. 833)

The committee recommends a provision that would amend sec-
tion 2304c¢ of title 10, United States Code, to eliminate the sunset
date for protests of task and delivery orders under Department of
Defense contracts. The sunset date was included in section 2304¢
to provide the committee an opportunity to adjust the provision if
the new protest authority resufted in a surge of bid protests. In
April 2009, the Government Accountability Office reported that
only a handful of bid protests are attributable to the new authority.
Thedcgmmittee concludes that no adjustment to the authority is
needed.

Inclusion of option amounts in limitations on authority of
the Defense Advanced Research Projects Agency to
carry out certain prototype projects (sec. 834)

The committee recommends a provision that would clarify that
the dollar thresholds applicable to prototype projects carried out
ursuant to section 845 of the National Delense Authorization Act
or Fiscal Year 1994 (Public Law 103-160) include all option
amounts.

Enhancement of Department of Defense authority to re-
spond to combal and safety emergencies through rapid
acquias;léion and deployment of urgently needed supplies
(sec. )

The committee recommends a provision that would amend sec-
tion 806 of the Bob Stump National Defense Authorization Act for
Fiscal Year 2003 (Public Law 107-314), as amended by section 811
of the Ronald W. Reagan National Defense Authorization Act for
Fiscal vear 2005 (Public Law 108-375), to enhance the authority
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Undefinitized Contractual Actions

The committee notes that section 809 of the National Defense
Authorization Act for Fiscal Year 2008 (Public Law 110-181) re-
quires the Secretary of Defense to issue guidance to ensure the im-
plementation and enforcement of requirements applicable to
undefinitized contractual actions (UCA). UCAs expose the Depart-
ment to substantial risk in terms of cost and of contract perform-
ance, and section 809 was intended to address the length and pro-
liferation of UCAs. The committee notes that the Department
issued its guidance in August 2008 and substantially updated it in
October 2009. This guidance instituted a semi-annual reporting re-
quirement that allows the Department to track UCAs and ensure
their compliance with the relevant requirements. The committee
believes that the updated guidance, together with additional modi-
fications adopted in accord with recent Government Accountability
Office (GAO) recommendations, has worked substantially to ad-
dress the concerns that led to the enactment of section 809. At the
same time, the committee was troubled that GAO found several in-
stances where UCAs that qualified for inclusion were not in the
latest semi-annual report. The committee urges the Department to
ensure that local commands are informed of, and properly moti-
vated to comply with, the Department’s guidance on UCAs.

LEGISLATIVE PROVISIONS
SUBTITLE A—ACQUISITION POLICY AND MANAGEMENT

Section 801—Disclosure to Litigation Support Contractors

This section would amend section 2320 of title 10, United States
Code, to allow the Secretary of Defense to disclose technical data
to a litigation support contractor for the purpose of assisting the
Department of Defense in preparing for litigation. This section
would require that the litigation support contractor: use the tech-
nical data only for the purpose of fulfilling its contract with the De-
partment; take all reasonable steps to protect the technical data;
and not use the technical data to compete with the owner of the
technical data on any government or non-government contract.
Tfhi}s1 segcion would take effect 120 days after the date of enactment
of this Act.

Section 802—Designation of F135 and F136 Engine Development
and Procurement Programs as Major Subprograms

This section would require the Secretary of Defense, within 30
days of the date of enactment of this Act, to designate the F135
and F136 engine development and procurement programs as major
subprograms in accordance with section 2430a of title 10, United
States Code, and would require the Secretary to use the milestone
B decision for the F135 and F136 engine development and procure-
ment programs as the baseline for the reporting requirements re-
ferred to in section 2430a(b) of title 10, United States Code.

This section would specify the application of section 2433a of title
10, United States Code, (commonly referred to as Nunn-McCurdy)
to the engine subprograms designated under this section. If an en-
gine subprogram designated under this section were to breach one
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Sec. 883. Disclosure and traceability of the cost of Department of Defense health
care contracts.

PART IV—INDUSTRIAL BASE

Sec. 891. Expansion of the industrial base.

Sec. 892. Price trend analysis for supplies and equipment purchased by the Depart-
ment of Defense.

Sec. 893. Contractor business systems.

Sec. 894. Review and recommendations on eliminating barriers to contracting with
the Department of Defense.

Sec. 895. Inclusion of the providers of services and information technology in the
national technology and industrial base.

Sec. 896. Deputy Assistant Secretary of Defense for Manufacturing and Industrial
Base Policy; Industrial Base Fund.

Subtitle A—Acquisition Policy and Management

SEC. 801. DISCLOSURE TO LITIGATION SUPPORT CONTRACTORS.

(a) IN GENERAL.—Section 2320 of title 10, United States Code, is
amended—

(1) in subsection (c)(2)—

(A) by striking “subsection (a), allowing” and inserting
“subsection (a)—

“(A) allowing”; and

(B) by adding at the end the following new subpara-
graph:

“(B) allowing a covered litigation support contractor ac-
cess to and use of any technical, proprietary, or confiden-
tial data delivered under a contract for the sole purpose of
providing litigation support to the Government in the form
of administrative, technical, or professional services during
or in anticipation of litigation; or”; and

(2) by inserting after subsection (f) the following:

“(g) In this section, the term °‘covered litigation support con-
tractor’ means a contractor (including an expert or technical con-
sultant) under contract with the Department of Defense to provide
litigation support, which contractor executes a contract with the
Government agreeing to and acknowledging—

“(1) that proprietary or nonpublic technical data furnished
will be accessed and used only for the purposes stated in that
contract;

“(2) that the covered litigation support contractor will take
all reasonable steps to protect the proprietary and nonpublic
nature of the technical data furnished to the covered litigation
support contractor; and

“(3) that such technical data provided to the covered litiga-
tion support contractor under the authority of this section shall
not be used by the covered litigation support contractor to com-
pete against the third party for Government or non-Govern-
ment contracts.”.

(b) EFFECTIVE DATE.—The amendments made by subsection (a)
shall take effect on the date that is 120 days after the date of the
enactment of this Act.

SEC. 802. DESIGNATION OF ENGINE DEVELOPMENT AND PROCURE-
MENT PROGRAM AS MAJOR SUBPROGRAM.

(a) DESIGNATION AS MAJOR SUBPROGRAM.—Not later than 30

days after the date of the enactment of this Act, the Secretary of
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(D) The actions the Department of Defense has taken to
identify alternatives to [ire resistant rayon fiber [or the
production of military uniforms.

(E) The extent to which such alternatives provide an
adequate substitute for fire resistant rayon fiber for the
production of military uniforms.

(F') The impediments to the use of such alternatives, and
the actions the Department has taken to overcome such
impediments.

(G) The extent to which uncertainty regarding the future
availability of fire resistant rayon fiber results in insta-
bility or inefficiency for elements of the United States tex-
tile industry that use fire resistant rayon fiber, and the ex-
tent to which that instability or inefficiency results in less
efficient business practices, impedes investment and inno-
vation, and thereby results or may result in higher costs,
delayed delivery, or a lower quality of product delivered to
the Government.

(H) The extent to which any modifications to existing
law or regulation may be necessary to ensure the efficient
acquisition of fire resistant [iber or alternative fire resist-
ant products for the production of military uniforms.

SEC. 822. REPEAL OF REQUIREMENT FOR CERTAIN PROCUREMENTS

FROM FIRMS IN THE SMALL ARMS PRODUCTION INDUS-

TRIAL BASE.

:ahlﬂdREPF.AL.—Section 2473 of title 10, Umted States Code, is re-
pealed.

(b) CLERICAL AMENDMENT.—The table of sections at the begin-
ning of chapter 146 of such title is amended by striking the item
relating to section 2473.

SEC, 823. REVIEW OF REGULATORY DEFINITION RELATING TO PRO-

DUCTION OF SPECIALTY METALS.

(a) Review REQUIRED.—The Secretary of Defense shall review
the regulations specified in subsection (b) to ensure that the defini-
fon of the term “produce” in such regulations complies with the re-
quirements of section 2533b of title 10, United States Code. In car-
Iying out the review, the Secretary shall seek public comment, con-
sider congressional intent, and revise the regulations as the Sec-
retary considers necessary and appropriate.

(b) REGULATIONS SPECIFIED.—The regulations referred to in sub-
section (a) are any portion of subpart 252.2 of the defense supple-
ment to the Federal Acquisition Regulation that includes a defini-
ton of the term “produce” for purposes of implementing section
2533b of title 10, United States Code.

fe) CompLETION OF REVIEW.—The Secretary shall complete the
'eview required by subsection (a) and any necess: and appro-
Priate revisions to the defense supplement to the Federal Acquisi-
tion Regulation not later than 270 days after the date of the enact-
ment of this Act.

SEC. 824. GUIDANCE RELATING TO RIGHTS IN TECHNICAL DATA.
(a) REVIEW OF GUIDANCE,—Not later than 180 days after the

te of the enactment of this Act, the Secretary of Defense shall
'eview guidance issued by the military departments on the imple-
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mentation of section 2320(e) of title 10, United States Code, tg g,
sure that such guidance is consistent with the guidance issueq b
the Under Secretary of Defense for Acquisition, Technology, ay
Logistics and the requirements of this section. Such guidance shal|
be designed to ensure that the United States—

(1) preserves the option of competition for contracts for the
production and sustainment of systems or subsystems that gp.
developed exclusively with Federal funds as defined in aceopg.
ance with the amengments made by this section; and

(2) is not required to pay more than once for the same tech.
nical data.

(b) RIGHTS IN TECHNICAL DATA—Section 2320(a) of title 1q
United States Code, is amended— ’

(1) in paragraph (2)(F)(i)—

(A) by redesignating subclauses (1) and (I1) as subclauses
(IT) and (I11), respectively; and

(B) by inserting before subclause (I1), as so redesignated

the following new subclause (1) ’

“(I) rights in technical data described in subpara-

Eraph (A) for which a use or release restriction hasg

en erroncously asserted by a contractor or subeon-

tractor;”; and

(2) in paragraph (3), by striking “for the purposes of defini-
tions under this paragraph” and inserting “for the purposes of
paragraph (2)(B), but shall be considered to be Federal funds
for the purposes of paragraph (2)(A)".

(c) VALIDATION OF PROPRIETARY DATA RESTRICTIONS,—Section
2321(d)2) of title 10, United States Code, is amended—

(1) in subparagraph (A), by striking “A challenge” and inseri-
ing “Except as provided in subparagraph (C), a challenge™; and

(2) by adding at the end the following new subparagraph (C):

“C) The limitation in this paragraph shall not apply to a case
in which the Secretary finds that reasonable grounds exist to be-
lieve that a contractor or subcontractor has erroneously asserted a
use or release restriction with regard to technical data described in
section 2320(a)l2)(A) of this title.”.

SEC. 825. EXTENSION OF SUNSET DATE FOR CERTAIN PROTESTS OF
TASK AND DELIVERY ORDER CONTRACTS.

Paragraph (3) of section 2304cle) of title 10, United States Code,
is amended to read as follows:

“(3) Paragraph (1)B) and paragraph (2) of this subsection shall
not be in effect after September 30, 2016.",

SEC. 826. INCLUSION OF OPTION AMOUNTS IN LIMITATIONS ON AU-

THORITY OF THE DEPARTMENT OF DEFENSE TO CARRY
OUT CERTAIN PROTOTYPE PROJECTS.

Section 845 of the National Defense Authorization Act for Fiseal
Year 1994 (10 U.S.C. 2371 note) is amended—
(1) in subsection (a)(2)—
(A) in subparagraph (A), by inserting “(including all op-
tions)” after “not in excess of $100,000.000™ and
(B) in subparagraph (B), by inserting “(including all op-
tions)" after “in excess ol $100,000,000"; and
(2) in subsection (e)(3)A), by inserting “lincluding all op-
tions)" after “does not exceed $50,000,000".
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dence by military occupation. The amendment would also require
the secretaries of the military departments to provide a copy of any
assessments, studies, findings, plans, and reports to the centers of
excellence established by sections 1621 and 1622 of the National
Defense Authorization Act for Fiscal Year 2008 (Public Law 110-
181).

Licensed mental health counselors and the TRICARE program (sec.
724)

The House bill contained a provision (sec. 729) that would ex-
press the sense of Congress that the Secretary of Defense should
implement the recommendations made by the Institute of Medicine
in its congressionally-mandated report regarding the credentials,
preparation, and training of licensed mental health counselors in
order for them to practice independently under the TRICARE pro-
gram, as well as the study’s recommendations regarding
TRICARE’s implementation of a comprehensive quality manage-
ment system for all of its mental health professionals.

The Senate committee-reported bill contained a provision (sec.
703) that would include licensed mental health counselors in the
list of providers who are authorized to diagnose and treat patients
under the TRICARE program. The provision would also require the
Secretary of Defense to issue regulations setting forth the specific
requirements that such counselors must meet in order to practice
independently under TRICARE.

The agreement includes the Senate provision with an amend-
ment that would require the Secretary of Defense to issue regula-
tions in accordance with section 717 of the National Defense Au-
thorization Act for Fiscal Year 2008 (Public Law 110-181) no later
than June 20, 2011.

TrTLE VIII—ACQUISITION POLICY, ACQUISITION MANAGEMENT, AND
RELATED MATTERS

Subtitle A—Acquisition Policy and Management

Disclosure to litigation support contractors (sec. 801)

The House bill contained a provision (sec. 801) that would amend
section 2320 of title 10, United States Code, to address the protec-
tions applicable when non-public information is disclosed to litiga-
tion support contractors.

The Senate committee-reported bill contained no similar provi-
sion.

The agreement includes the House provision with a clarifying
amendment.

Designation of engine development and procurement program as
major subprogram (sec. 802)

The House bill contained a provision (sec. 802) that would re-
quire the Secretary of Defense to designate the F135 and F136 en-
gine development and procurement programs as major subpro-
grams of the F-35 Lightning II aircraft major defense acquisition
program, in accordance with section 2430a of title 10, United
States Code.
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The agreement includes a provision combining elements of the
House and Senate provisions.

Subtitle C—Amendments to General Contracting Authorities,
Procedures, and Limitations

Provisions relating to fire resistant fiber for production of military
uniforms (sec. 821) 2

The House bill contained a provision (sec. 811) that would extend
to 2021 the authority in section 829 of the National Defense Ay.
thorization Act for Fiscal Year 2008 (Public Law 110-181) for the
Department of Defense to procure fire resistant rayon fiber that is
manufactured in a foreign country under certain circumstances.

The Senate committee-reported bill contained a provision (sec,
856) that would require a comprehensive study of the issue.

The agreement includes the House provision with an amendment
that would extend the authority in section 829 for 2 years and re-
quire a comprehensive study of the issue.

Repeal of requirement for certain procurements from firms in the
small arms production industrial base (sec. 822)

The House bill contained a provision (sec, 812) that would amend
section 2473 of title 10, United States Code.

The Senate committee-reported bill contained a provision (sec.
817) that would repeal section 2473 of title 10, United States Code,

The agreement includes the Senate provision.

Review of regulatory definition relating to production of specialty
metals (see. 823)

The House bill contained a provision (see. 813) that would define
the term “produced” for the purposes of section 2533b of title 10,
United States Code, relating to the production of specialty metals
within the United States.

The Senate committee-reported bill contained no similar provi-
sion.

The agreement includes a provision that would require the Sec-
retary of Defense to review and, if necessary, revise the definition
of the term “produced” currently included in the regulations imple-
menting section 2533b to ensure that the definition is consistent
with the language of the statute and congressional intent in enact-
ing the provision.

Guidance relating to rights in technical data (sec. 824)

The Senate committee-reported bill contained a provision (sec.
832) that would require the Secretary of Defense to revise guidance
on rights in technical data to promote competition and ensure that
the United States is not required to pay more than once for the
same technical data.

The House bill contained no similar provision,

The agreement includes the provision with a clarifying amend-
ment.
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Subtitle C—Amendments Relating to General Contracting
Authorities, Procedures, and Limitations

Treatment for technical data surposes of independent re-
search and development and bid and proposal costs (sec.
841)

The committee recommends a provision that would clarify the
treatment of independent research and development (IR&D) and
bid and proposal (B&P) costs for the purposes of section 2320 of
title 10, United States Code, governing rights in technical data.
The provision recommended by the committee would ensure gov-
ernment-purpose rights (the right to use the data to ensure com-
petition for future government purchases) in technical data for an
item or process that is developed through the expenditure of IR&D
and B&P costs in the case of: (1) an item or process for which the
contractor contributed less than 10 percent of the cost of develop-
ment; or (2) an item or process that is integrated into a major sys-
tem and either: (a) cannot be segregated from the system as a
whole; or (b) was developed predominantly at government expense.

Extension to all management employees of applicability of
the senior executive benchmark compensation amount
for purposes of allowable cost limitations under govern-
ment contracts (sec. 842)

The commitlee recommends a provision that would amend sec-
tion 2324 of title 10, United States Code, to extend the existing cap
on allowable costs for defense contractor executive compensation to
apply to all contractor management employees. Under current law,
the cap applies only to the five most highly-compensated manage-
ment employees in each segment of the company. The committee
concludes that the extension of the provision is justified to ensure
that the Department is not required to reimburse defense contrac-
tors for unreasonable or excessive compensation paid to company
executives.

Covered contracts for purposes of requirements on con-
tractor business systems (sec. 843)

_The committee recommends a provision that would amend sec-
lion 893 of the Ike Skelton National Defense Authorization Act for
Fiscal Year 2011 (Public Law 111-383) to clarify which defense
tontracts are covered contracts for the purpose of the authority to
withhold payments under section 893.

Compliance with defense procurement requirements for
purposes of internal controls of non-defense agencies for
?mcnrements on behalf of the Department of Defense
sec. 844)

The committee recommends a provision that would clarify the
Standards that a non-defense agency would have to meet to be suit-
able for interagency contracting by the Department of Defense. The
Provision recommended by the committee would require a non-de-
fense agency to certify that the agency is compliant with: (1) the

eral Acquisition Regulation and other laws and regulations that
apply to the procurement of property and services by federal agen-
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LEGISLATIVE PROVISIONS
SUBTITLE A—ACQUISITION PoLicY AND MANAGEMENT

Section 801—Requirements Relating to Core Logistics Capabilities
for Milestone A and Milestone B and Elimination of References
to Key Decision Points A and B

This section would amend section 2366a and 2366b of title 10,
United States Code, to require the Milestone Decision Authority to
certify that a preliminary analysis of core logistics capabilities for
each major weapons system has been performed as entrance cri-
teria for entering the technology development phase of a major de-
fense acquisition program (milestone A) and that the core logistics
requirements and associated sustaining workloads for the weapons
system have been determined as entrance criteria for entering the
engineering and manufacturing development phase (milestone B).
This section also would require certification that relevant
sustainment criteria and alternatives were sufficiently evaluated
and addressed in the initial capabilities document to support an
analysis of alternatives and the development of key performance
parameters for sustainment of the program throughout its pro-
jected life cycle. Furthermore, this section would require certifi-
cation that life-cycle sustainment planning has identified and eval-
uated relevant sustainment costs through development, production,
operation, sustainment, and disposal of the program, and any alter-
natives, and that such costs are reasonable and have been accu-
rately estimated.

The committee is aware that the Secretary issued formal guid-
ance on the operation of the defense acquisition system on October
18, 2010, which directed space systems to be subject to milestone
A and milestone B requirements. Therefore, this section also would
strike references to “key decisions points” in section 2366a and
2366Db of title 10, United States Code.

Section 802—Revision to Law Relating to Disclosures to Litigation
Support Contractors

This section would amend title 10, United States Code, to include
a new section relating to the disclosure of confidential commercial,
financial or proprietary information, technical data, or other privi-
leged information to a litigation support contractor for the sole pur-
pose of providing litigation support. This section would require the
litigation support contractor to execute a contract with the Govern-
ment agreeing to or acknowledging that any information furnished
will be used only for the purpose stated in the contract, that the
litigation support contractor will take all precautions necessary to
protect the sensitive information, that the sensitive information
will not be used by the litigation support contractor to compete
against the third party for contracts, and that a violation of any
of the above would be basis for the Government to terminate the
contract. This section would also repeal a superseded provision in
section 2320 of title 10, United States Code.
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sion Point approval in the case of a space program,” each place
it appears in subparagraphs (B) and (C).
SEC. 802. REVISION TO LAW RELATING TO DISCLOSURES TO LITIGA-
TION SUPPORT CONTRACTORS.
(a) IN GENERAL.—

(1) REVISED AUTHORITY TO COVER DISCLOSURES UNDER
LITIGATION SUPPORT CONTRACTS.—Chapter 3 of title 10, United
States Code, is amended by inserting after section 129c the fol-
lowing new section:

“§ 129d. Disclosure to litigation support contractors

“(a) DISCLOSURE AUTHORITY.—An officer or employee of the De-
partment of Defense may disclose sensitive information to a litiga-
tion support contractor if—

“(1) the disclosure is for the sole purpose of providing litiga-
tion support to the Government in the form of administrative,
technical, or professional services during or in anticipation of
litigation; and

“(2) under a contract with the Government, the litigation
support contractor agrees to and acknowledges—

“(A) that sensitive information furnished will be
accessed and used only for the purposes stated in the rel-
evant contract;

“(B) that the contractor will take all precautions nec-
essary to prevent disclosure of the sensitive information
provided to the contractor;

“(C) that such sensitive information provided to the
contractor under the authority of this section shall not be
used by the contractor to compete against a third party for
Government or non-Government contracts; and

“(D) that the violation of subparagraph (A), (B), or (C)
is a basis for the Government to terminate the litigation
support contract of the contractor.

“(b) DEFINITIONS.—In this section:

“(1) The term ‘litigation support contractor’ means a con-
tractor (including an expert or technical consultant) under con-
tract with the Department of Defense to provide litigation sup-
port.

“(2) The term ‘sensitive information’ means confidential
commercial, financial, or proprietary information, technical
data, or other privileged information.”.

(2) CLERICAL AMENDMENT.—The table of sections at the be-
ginning of such chapter is amended by inserting after the item
relating to section 129c the following new item:

“129d. Disclosure to litigation support contractors.”.

(b) REPEAL OF SUPERSEDED PROVISIONS ENACTED IN PUBLIC
LAw 111-383.—Section 2320 of such title is amended—
(1) in subsection (c)(2)—
(A) by striking “subsection (a)” and all that follows
through “a covered Government” and inserting “subsection
(a), allowing a covered Government”; and
(B) by striking subparagraph (B); and
(2) by striking subsection (g).
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United States Code, for the acquisition of right-hand driye
senger sedans is included on the list of dollar thresholds that
subject to adjustment [or inflation in accordance with the Tequire
ments of section 1908 of title 41, United States Code, and iy ad.
Justed pursuant to such provision, as appropriate. i
SEC. 815. RIGHTS IN TECHNICAL DATA AND VALIDATION OF Prop
ETARY DATA RESTRICTIONS., .
(@) RIGHTS IN TECHNICAL DAta.—Section 2320 of title |
United States Code, is amended— ;

(1) in subsection (a)—

(A) in paragraph (2)(1)(i)—

(i) in subclause (1), by striking “or” al the end:
(ii) by redesignating subclause (1) as subelays,

(111); and

(tit) by inserting after subclause (1) the [ollowing

new subclause (11):

“(ID) is necessary for the segregation of an item ¢
process from, or the reintegration of that item or pry.

ess (or a physically or functionally equivalent item o

process) with, other items or processes; or”;

(B) in paragraph (2XE), by striking “and shall b '
based"” and all that follows through “such rights shall” and
inserting . The United States shall have government pur.
pose rights in such technical data, except in any case iy
which the Secretary of Defense determines, on the basis of
criteria established in such regulations, that negofiation of
different rights in such technical data would be in the best
interest of the United States. The establishment of any such
negotiated rights shall”; and

(C) in paragm h (3), by striking “for the purposes of
paragraph (2)(B), gu! shall be considered to be Federal
funds for the purposes of paragraph (2)(A)” and inserting
"fm} the purposes of the definitions under this paragraph’,
anda
(2) in subsection (b)—

(A) in paragraph (7), by striking “and” at the end;

(B) in paragraph (8), by striking the period and insert-
tng a semicolon; and

ﬁj by adding at the end the following new para-
grapns:

“9) providing that, in addition to technical data thal is al-
ready subject to a contract delivery requirement, the United
States may require at any time the delivery of technical data
thal has been generated or utilized in the performance of a con-
tract, and compensate the contractor only for reasonable cosls
incurred for having converted and delivered the data in the re
quired form, upon a determination that—

“(A) the technical data is needed for the purpose of re
procurement, sustainment, modification, or upgrade (in
cluding through competitive means) of a major system or
subsystem thereof, a weapon system or subsystem thereof,
or any noncommercial item or process; und

“(B) the technical data— .

“(i) pertains to an item or process developed in
whole or in part with Federal funds; or
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“(i1) is necessary for the segregation of an item or
process [rom, or the reintegration of that item or proe-
ess (or a physically or functionally equivalent item or
process) with, other items or processes; and

“(10) providing that the United States is not foreclosed
from requiring the delivery of the technical data by a failure to
challenge, in accordance with the requirements of section
2321(d) of this title, the contractor’s assertion of a use or release
restriction on the lechnical data.”,

(h) VALIDATION OF PROPRIETARY DATA RESTRICTIONS.—Section
2321(dN2) of such title is amended—

(1) in subparagraph (A)—

(A) in the matter preceding clause (i), by striking “Ex-
cept as provided in subparagraph (C)” and all that follows
through “three-year period” and inserting “A challenge to a
use or release restriction asserted by the contractor in ac-
cordance with applicable regulations may not be made
under paragraph (1) after the end of the six-year period”;

(B) in clause (ii), by striking “or” at the end;

() i:; clause (iii) by striking the period and inserting
“ror”; an

(D) by adding at the end the following new clause:

“(iv) are the subject of a fraudulently asserted use or
release restriction.”;

(2) in subparagraph (B), by striking “three-year ‘farimi"
each place it appears and inserting “six-year period”; an

(3) by stn‘fmg subparagraph (C).

(¢) EFFECTIVE DATE.—

(1) IN GENERAL—Except as provided in paragraph (2), the
amendments made by this section shall take effect on the date
of the enactment of this Act.

(2) ExceprioN.—The amendment made by subsection
(@ D(C) shall take effect on January 7, 2011, imnwdiatetﬁ\;’aﬂer
the enactment of the Ike Skelton National Defense Authoriza-
tion Act for Fiscal Year 2011 (Public Law 111-383), to which
such amendment relates.

SEC. 816, COVERED CONTRACTS FOR PURPOSES OF REQUIREMENTS

ON CONTRACTOR BUSINESS SYSTEMS.
Paragraph (3) of section 893(f) of the Tke Skelton National De-

l;”lﬁe Authorization Act for Fiscal Year 2011 (Public Law 111-383;

24 Stat. 4312; 10 U.S.C. 2302 note) is amended (o read as follows:

“(3) The term ‘covered contract’ means a contract that is
subject to the cost accounting standards promulgated pursuant
to section 1502 of title 41, United States Code, that could be af-
fectgd if the data produced by a contractor business system has
@ significant deficiency.”.

SEC. 817. COMPLIANCE WITH DEFENSE PROCUREMENT REQUIRE-
MENTS FOR PURPOSES OF INTERNAL CONTROLS OF NON-
DEFENSE AGENCIES FOR PROCUREMENTS ON BEHALF OF

: THE DEPARTMENT OF DEFENSE.

B smsfﬂwn 801(d) of the National Defense Authorization Act [or

T : Year 2008 (10 U.S.C. 2304 note) is amended by striking
the requirements” and all that follows and inserting “with the

foﬂowmg_.
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The House recedes.
The conferees understand that the Department is preparing to
move ahead with this transfer.

TiTLE VIII—ACQUISITION POLICY, ACQUISITION MANAGEMENT, AND
RELATED MATTERS

Subtitle A—Acquisition Policy and Management

Requirements relating to core depot-level maintenance and repair
capabilities for Milestone A and Milestone B and elimination of
references to Key Decision Points A and B (sec. 801)

The House bill contained a provision (sec. 801) that would
amend sections 2366a and 2366b of title 10, United State Code, to
incorporate certification requirements for core logistics capabilities
and to eliminate obsolete references to Key Decision Points A and
B for Space Programs.

The Senate amendment contained no similar provision.

The Senate recedes with an amendment that would ensure
that life cycle sustainment planning, to include core depot-level
maintenance and repair capabilities, is considered at applicable
milestones for major defense acquisition programs.

Revision to law relating to disclosures to litigation support contrac-
tors (sec. 802)

The House bill contained a provision (sec. 802) that would clar-
ify the authority of the Department of Defense to disclose sensitive
information to litigation support contractors.

The Senate amendment contained no similar provision.

The Senate recedes.

Extension of applicability of the senior executive benchmark com-
pensation amount for purposes of allowable cost limitations
under defense contracts (sec. 803)

The House bill contained a provision (sec. 803) that would ex-
pand the limitation on allowable compensation for defense con-
tractor employees to any individual performing under a covered
contract.

The Senate amendment contained a provision (sec. 842) that
would expand the limitation to contractor and subcontractor em-
ployees and reduce the ceiling amount to the annual amount paid
to the President of the United States under section 102 of title 3,
United States Code.

The House recedes with an amendment that would expand the
limitation to all contractor employees, subject to the authority of
the Secretary of Defense to establish narrowly-targeted exceptions
for scientists and engineers upon a determination that such excep-
tions are needed to ensure that the Department of Defense has con-
tinued access to needed skills and capabilities. The Secretary is di-
rected to report to the congressional defense committees on wheth-
er there are any additional categories of employees for whom such
authority may be needed. The conferees understand that the term
“contractor employees” includes employees of a subcontractor.
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Annual report on single-award task and delivery order contracts
(sec. 809)

The Senate amendment contained a provision (sec. 824) that
would streamline reporting requirements for single-award task and
delivery order contracts,

The House bill contained no similar provision.

The House recedes.

Subtitle B—Amendments to General Contracting Authorities,
Procedures, and Limitations

Calculation of time period relating to report on critical changes in
major automated information systems (sec. 811)

The House bill contained a provision (sec. 811) that would clar-
ify the trigger for determining whether a major automated informa-
tion system has achieved full deployment decision in a timely man-
ner.

The Senate amendment contained no similar provision.

The Senate recedes with a technical amendment based on com-
ments from the Department of Defense,

Change in deadline for submission of Selected Acquisition Reports
from 60 to 45 days (sec. 812)

~ The House bill contained a provision (sec. §12) that would ad-
Just the deadline for submission of Selected Acquisition Reports.
The Senate amendment contained no similar provision.
The Senate recedes.

Extension of sunset date for certain protests of task and delivery
order contracts (sec. 813)

The House bill contained a provision (sec. 813) that would ex-
tend the sunset date for certain protests of task and delivery order
tontracts.

The Senate amendment contained no similar provision.

The Senate recedes.

Clarification of Department of Defense authority to purchase right-
hand drive passenger sedan vehicles and adjustment of thresh-
old for inflation (sec. 814)

. _The House bill contained a provision (sec. 814) that would clar-
ify Department of Defense authority to purchase right-hand drive
Passenger sedans,

884']The Senate amendment contained a similar provision (sec.

The House recedes with a technical amendment.

Rig’!{s in technical data and validation of proprietary data restric-
tions (sec. 815)

" The Senate amendment contained a provision (sec. 841) that
mm-l]d clarify the treatment of independent research and develop-
t'r?m and bid and proposal costs for purposes of section 2320 of
e 10, United States Code, governing rights in technical data.

he House bill contained no similar provision.
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The House recedes with an amendment that would clarify y,,
circumstances in which the Umted States has government-puy Se
rights in technical data and the extent to which the United Stageg
may require the delivery of technical data to which it already e
rights, but the delivery of which was not required in the contrae

Covered contracts for purposes of requirements on contractor bysi.
ness systems (sec. 816)

The Senate amendment contained a provision (sec. 843) thyy
would clarify what contracts are covered for the purposes of with.
holding funds under section 893 of the Tke Skelton National De.
fense Authorization Act for Fiscal Year 2011 (Public Law 111-383)

The House bill contained no similar provision.

The House recedes.

Compliance with defense procurement requirements for purposes of
internal controls of non-defense agencies for procurements on
behalf of the Department of Defense (sec. 817)

The Senate amendment contained a provision (sec. 844) that
would amend section 801 of the National Defense Authorization
Act for Fiscal Year 2008 (Public Law 110-181) to clarify that when
the Department of Defense makes purchases through non-defense
agencies the other agencies are expected to comply with the re-
quirements of the Federal Acquisition Regulation and other laws
and regulations that apply to procurements by all federal agencies
and with laws and regulations applicable to inter-agency trans-
actions by the Department of Defense, but not with internal De-
partment of Defense procurement rules.

The House bill contained no similar provision.

The House recedes.

Detection and avoidance of counterfeit electronic parts (sec. 818)

The Senate amendment contained a provision (sec. 848) (hat
would strengthen the detection, avoidance, notification, and reme-
diation of counterfeit and suspect counterfeit electronic parts in de-
fense systems.

The House bill contained no similar provision.

The House recedes with a clarifying amendment.

The conferees note that the authority provided Lo the Secretary
of the Treasury to share information under this provision should
not be interpreted to suggest that any other government agency
lacks the authority to share similar information with the owner of
a copyright or registered mark.

Modification of certain requirements of the Weapon Systems Acqui-
sition Reform Aet of 2009 (sec. 819)

The House bill contained a provision (sec. 841) that would
amend certain provisions of acquisition law to provide additional
flexibility to the Department of Defense.

ok The Senate amendment contained a similar provision (sec.
802),

The House recedes.
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million but more than the current threshold of 750,000, the De-

artment of Defense (DOD) would be required to establish a risk-
Ensed contracting approach, under which certified cost or pricing
data would be required for a risk-based sample ol contracts, to en-
sure that DOD is getting fair and reasonable prices for such con-
tracts.

The committee believes that a 100 percent review of certified cost
or pricing data on thousands of small contracts is nol the best use
of DOD's limited acquisition and auditing resources, particularly
for those contracts that have been awarded based on a technical
competition. By enabling DOD to adopt a risk-based contracting ap-
proach, this provision should free up significant resources to be ap-
plied in areas where they are likely to achieve a better return. In
addition, the provision will enable non-traditional contractors to

articipate in mnovative DOD research projects valued at less than
25.0 million without triggering government-unique contracting pro-
cedures, enhancing DOD's access to cutting-edge technologies de-
veloped by companies that might otherwise be unwilling to do busi-
ness with the government.

Limitation of the use of reverse auctions and lowest priced
technically acceptable contracting methods (sec. 824)

The committee recommends a provision that would: (1) Prohibit
the use of reverse auctions and lowest priced technically acceptable
(LPTA) contracting methods for the procurement of personal pro-
tective equipment where the level of quality needed or the failure
of the item could result in combat casualties; and (2) establish a
preference for best value contracting methods when procuring such
equipment. The committee is concerned that an overarching bias
towards reducing prices paid by the Department of Defense (DOD)
to the exclusion of other factors could result in DOD buying low
cost rproducts that have the potential to negatively impact the safe-
ty of U.S, troops, This could be a particular problem with the qual-
ity of personal protective equipment such as helmets, body armor,
lB'e protection, and other similar individual equipment issued to

S. military personnel. While LPTA and reverse auction con-
tracting techniques are appropriate for some type of purchases, the
committee believes that lowest price is not always the best strategy
When quality and innovation are needed. In these cases, the com-

’;iriittfe believes a best value acquisition approach i1s more appro-
ate.

Rights in technical data (sec. 825)

The committee recommends a provision that: (1) Would clarify
Procedures for the validation of rights in technical data for sub-
Systems and components of major weapon systems; and (2) estab-
ﬂ:taa government-industry advisory panel on rights in technical

The Emvisinn would amend section 2321 of title 10, United
&5 tes Code, that establishes procedures for the validation of rights
> %echmcgi}. data. Subsection (f) of this section, added by the Fed-
bk Acquisition Streamlining Act of 1994 (Public Law 103-355),
ite, favored to protect intellectual property rights in commercial

ms by adding a presumption that commercial items are devel-
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oped exclusively at private expense. Because almost all majp,
weapon systems are developed al government expense, section 8y
of the John Warner National Defense Authorization Act for Figey
Year 2007 (Public Law 109-364) added an exception to the pre-
sumpftion in subsection (f) in the case of items other than commey.
cially available off-the-shell’ (COTS) items that are included j,
major weapon systems.

The exception for major weapon systems in subsection 2321
has created two potential problem areas. First, although almost a))
major weapon systems are developed at government expense, a foy
major weapon systems and subsystems of major weapon systems
are purchased as commercial items—for example, modified civiliay
aircraft that are purchased for military uses. Section 2321(f) re.
guires Lhe contractor to demonstrate that components of weapop
systems were developed at private expense even in the case of com.
mercial-derivative aireraft, commercial-derivative engines, ang
other weapon systems and subsystems that are purchased as com.
mercial items,

Second, although subsection 2321(1) includes an exception for
COTS items that are included in major weapon systems, this ex-
ception does not apply if the COTS item is modified in any way for
government use. Consequently, it the government insists on g
minor modification of a COTS item for the purpose of including it
in a weapon system, the burden will fall on the contractor lo dem-
onstrate that the item was developed exclusively at private ex-
pense,

The provision recommended by the committee would address
these problems by clarifying that the presumption thal a commer-
cial item was developed exclusively al privale expense applies in
the case of: (1) A component of a weapon system or subsystem that
was acquired as a commercial item; and (2) any other component
that is a COTS item or a COTS item with modifications of a type
customarily available in the commercial market place or minor
modifications made o meel government requirements.

Procurement of supplies for experimental purposes (sec.
826)

The committee recommends a provision that would update the
experimental acquisition authority in section 2373 of title 10,
United States Code, to apply to transportation, energy, medical,
and space flight and to clarify when provisions of Chapter 137 of
title 10 apply to such procurements. The committee believes that
the authorities of section 2373 (in addition to other transaction au-
thority in section 2371 and section 845 other Lransaction prototype
authority) offer an alternative acquisition path for the Department
of Defense to pursue technologies and solutions from non-tradi-
tional contractors to maintain technological superiority in the fu-
ture.
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Subtitle B—Amendments to General Con.
tracting Authorities, Procedures, ang
Limitations

SEC. 811. AMENDMENT RELATING TO MULTIYEAR CONTRACT AUTHOR.
ITY FOR ACQUISITION OF PROPERTY.

Subsection (a)(1) and subsection (1)i4) of section 2306b of title 19
United States Code, are each amended by striking “substantial” and
inserting “significant”.

SEC. 812. APPLICABILITY OF COST AND PRICING DATA AND CERTIF).
CATION REQUIREMENTS.
Section 2306a(bii 1) of title 10, United States Code, is amended—
(1) in subparagraph (B), by striking *; or™ and inserting q
semicolon:
(2) in subparagraph (C), by striking the period at the end and
mserting *; or”; anc
(3) by adding at the end the following new subparagraph:
“(D) to the extent such data—
“(1) relales to an offset agreement in connection with
a contract for the sale of a weapon system or defense.
related item lo a foreign country or foreign firm; and
“tit) does not relate to a contract or subcontract
under the offset agreement for work performed in such
foreign country or by such foreign firm that is directly
related to the weapon system or defense-related item
being purchased under the contract.”.

SEC, 813. RIGHTS IN TECHNICAL DATA.

(@) RIGHTS IN TECHNICAL DATA RELATING TO MaJOR WEAPON
Sysrens.—Paragraph (2) of section 2321(f) of title 10, United
States Code, is amended to read as follows:

“2) In the case of a challenge to a use or release restriction that
is asserted with respect to technical data of a contractor or subcon-
tractor for a major system or a subsystem or component thereof on
the basis that the major weapon system, subsystem, or component
was developed exclusively al private expense—

“(A) the presumption in paragraph (1) shall apply—

“(i) with regard to a commercial subsystem or component
of a major system, if the major system was acquired as a
m;;urwrrial item in accordance with section 2379(a) of this
title;

“(it) with regard to a component of a subsystem, if the
subsystem was acquired as a commercial item in accord-
ance with section 2379(b) of this title; and

“(iii) with regard to any other component, if the compo-
nent is a commercially available off-the-shelf item or a
commercially available off-the-shelf item with modifications
of a type customarily available in the commercial market-
place or minor modifications made to meet Federal Govern:
ment requirements: and

“(B) in all other cases, the challenge to the use or release re
striction shall be sustained unless information provided by the
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contractor or subcontractor demonstrates that the item was de-
veloped exclusively at private expense.”,
(b) GOVERNMENT-INDUSTRY ADVISORY PANEL.—

(1) ESTABLISHMENT.—Not later than 90 days after the date of
the enactment of this Act, the Secretary of Defense, acting
through the Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics, shall establish a Government-industry
advisory panel for the purpose of reviewing sections 2320 and
2321 of title 10, United States Code, regarding rights in tech-
nical data and the validation of proprietary data restrictions
and the regulations implementing such sections, for the purpose
of ensuring that such statutory and regulatory requirements are
hest structured to serve the interests of the taxpayers and the
national defense.

(2) MEmMBERSHIP.—The panel shall be chaired by an indi-
vidual selected by the Under Seeretary, and the Under Sec-
retary shall ensure that—

(A) the government members of the advisory panel are
knowledgeable about technical data issues and appro-
priately represent the three military departments. as well as
the legal, acquisition, logistics, and research and develop-
ment communities in the Department of Defense; and

(B) the private sector members of the advisory panel in-
clude independent experts and individuals appropriately
representative of the diversity of interested parties, iuclucf’»
ing large and small businesses, traditional and non-tradi-
tional government contractors, prime contractors and sub-
contractors, suppliers of hardware and software, and insti-
tutions of higher education.

(3) ScopPe oF REVIEW.—In conducting the review required by
paragraph (1), the advisory panel shall give appropriate consid-
eration fo the following factors:

(Al Ensuring that the Department of Defense does not
pay move than once for the same work,

(B) Ensuring that Department of Defense contractors are
appropriately rewarded for their innovation and invention.

(C)  Prowding  for  cost-effective  reprocurement,
sustainment, modification. and upgrades to Department of
Defense systems.

(D) Encouraging the private sector to invest in new prod-
ucts, technologies, and processes relevant to the missions of
the Department of Defense.

(E) Ensuring that the Department of Defense has appro-
priate access lo innovative products, technologies, and proe-
esses developed by the private sector for commercial use.

(4) FINAL REPORT.—Not later than September 30, 2016, the
advisory panel shall submit its final report and recommenda-
ltons to the Secretary of Defense. Not later than 60 days after
receiving the report, the Secretary shall submit a copy of the re-
port, together with any comments or recommendations, (o the
congressional defense committecs.
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are directly-related to the weapon systems of defense-related item
being purchased under the contract.

Rights in technical data (see, 813

The Senale amendment contained a provision (sec. 825) that
would clarify procedures for the validation of rights in technicg|
data for subsystems and components of major weapon systems; ang
establish a government-industry advisory panel to review sections
2320 and 2321 of title 10, United Statesréode.

The House bill contained no similar provision.

The House recedes.

Procurement of supplies for experimental purposes (sec. 814)

The Senate amendment contained a provision (sec. 826) thg
would update the experimental acquisition authorily in sectioy
2373 of title 10, United States Code, to apply to transportation, en.
ergy, medical, and space (light and to clarify when provisions of
Chapter 137 of title 10 apply to such procurements,

The House bill contained no similar provision,

The House recedes.

Amendments to other transaction authority (sec. 815)

The House bill contained a provision (sec. 853) would make per-
manent the other transactions authority (OTA) for contracting es-
tablished in section 845 of the National Defense Authorization Act
for Fiscal Year 1994 (Public Law 103-160), as modified most re-
cently by section 812 of the Carl Levin and Howard P. “Buck”
McKeon National Defense Authorization Act for Fiscal Year 2015
(Public Law 113-291). The provision would also make changes (o
the authority to use such mechanisms,

The Senate amendment contained a similar provision (section
804) that modified the authority, as well as modifying the defini-
tion of a “non-traditional” defense contractor.

The House recedes with an amendment that would: (1) make see-
tion 845 authority permanent; (2) clarify the authority to use sec-
tion 845 authority to acquire prototypes or follow-on Eroductinn
items to be provided to contractors as government-furnished equip-
ment: (3) ensure that innovative small business lirms are author-
ized Lo participate in other transactions under section 845 without
the requirement for a cost-share (except where the small business
is partnered with a large business in a transaction); and (4) clarify
the use of follow-on production contracts or other transactions au-
thority. The provision further requires the Department of Defense
to study the benefits of permitting not-for-profit entities to enter
into other transactions agreements without the requirement for
cost sharing.

We believe that the flexibility of the OTA authorities of section
2371 of title 10, United States Code, and the related and dependent
authorities of section 845 of the National Defense Authorization
Act for Fiscal Year 1994 (Public Law 103-160) as modified and
codified in this provision, can make them attractive to firms and
organizations that do not usually participate in government con-
tracting due to the typical mf'e.rht:*a(iJ burden and “one size fits all”
rules. We helieve that expanded use of OTAs will support Depart-



REPORT
114-537

114TH CONGRESS

9d Session } HOUSE OF REPRESENTATIVES {

NATIONAL DEFENSE AUTHORIZATION ACT
FOR FISCAL YEAR 2017

REPORT
OF THE

COMMITTEE ON ARMED SERVICES
HOUSE OF REPRESENTATIVES

ON
H.R. 4909
together with
ADDITIONAL VIEWS

[Including cost estimate of the Congressional Budget Office]

May 4, 2016.—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed




341

Section 1704—Transparency in Major Defense Acquisition
Programs

This section would require the milestone decision authority for a
major defense acquisition program to provide a new “acquisition
scorecard” report to the congressional defense committees and,
when appropriate, to congressional intelligence committees at each
milestone decision point. The scorecards would present key decision
metrics, including the program’s cost and fielding targets, cost and
schedule estimates, and evaluations of technical risks. The score-
cards would include both military service and independent assess-
ments, thereby highlighting any differing views of programmatic,
schedule, or technical risks. Importantly, the decision metrics in
the scorecards would be extracted from reports and assessments
conducted for milestone decisions pursuant to other statute. The
committee therefore intends that scorecards will be short (2-3
pages) summary documents produced with very limited data collec-
tion or bureaucracy.

Section 1705—Amendments Relating to Technical Data Rights

This section would make several amendments to technical data
rights set forth in section 2320 of title 10, United States Code.
First, this section would delineate types of interfaces and specify
the rights provided to the U.S. Government in such interfaces. The
U.S. Government would have government purpose rights in tech-
nical data related to a major system interface developed either at
private expense or with a mix of Federal and private funds and
used in a modular open system approach (MOSA) required else-
where in this title. This section also would clarify that the U.S.
Government has limited rights to technical data pertaining to a
general interface between an item or process and other items or
processes developed exclusively at private expense. The U.S. Gov-
ernment would have government purpose rights in the technical
data of a general interface developed with a mix of Federal and pri-
vate funds unless the Secretary of Defense determines that the ne-
gotiation of different rights would be in the best interest of the
United States.

Second, this section would specify that the U.S. Government has
limited rights to the detailed manufacturing and process data of
major system components used in MOSA and developed exclusively
at private expense. Third, this section would require the U.S. Gov-
ernment and Department of Defense contractors to negotiate for
data rights when items or processes are developed with a mix of
Federal and private funds. Currently, the U.S. Government is enti-
tled to government purpose rights when items or processes are de-
veloped with mixed funding unless the Secretary determines nego-
tiated rights are in the best interest of the United States. Finally,
this section would limit deferred ordering of technical data to 6
years after delivery of the last item on a contract and to technical
data generated, not utilized, in the performance of the contract.
Currently, the Department may require the delivery of technical
data generated or utilized in the performance of a contract at any
time after completion of the contract. The committee expects the
Department to develop its sustainment strategies and plans for



342

technical data earlier in the acquisition process so it depends upon
deferred ordering less frequently.

The committee notes that the use of MOSA required elsewhere
in this title relies upon the ability of major system components to
be added, removed, or replaced as needed throughout the life cycle
of the major weapon system due to evolving technology, threats,
sustainment, and other factors. Therefore, major system interfaces
that share a boundary between major system components and
major system platforms are critical, and it is imperative that the
government have appropriate access to the technical data of such
interfaces. It is the committee’s intent that any contractor would be
able to develop a major system component that properly integrates
into and meets the form, fit, and function requirements of a weap-
on system. The committee also intends that detailed technical data
internal to privately funded major system components remain pro-
prietary so that industry can protect the intellectual property of
their components. The committee understands the importance of
technical precision in the implementation of MOSA, particularly
with regard to establishing clear delineation of major system plat-
forms, major system interfaces, and major system components. As
such, the committee urges the Department to carefully consider
and take input from industry on the meanings and implications of
these key terms. The committee expects the Department to include
this consideration in its review of the MOSA authorities and its
briefing on the implementation of MOSA required elsewhere in this
report.

The committee notes that section 813 of the National Defense
Authorization Act for Fiscal Year 2016 (Public Law 114-92) estab-
lished a government-industry advisory panel to review the rights in
technical data conveyed in sections 2320 and 2321 of title 10,
United States Code, and the regulations implementing such sec-
tions. The committee directs the Secretary of Defense to extend the
duration of the panel and to provide the panel’s final report and
the Secretary’s recommendations to the congressional defense com-
mittees by March 1, 2017. Additionally, the committee directs the
panel to develop recommendations for changes to sections 2320 and
2321 of title 10, United States Code, and the regulations imple-
menting such sections. In conducting its review, the committee di-
rects the panel to consider the appropriate technical data rights for
the U.S. Government and Department of Defense contractors to
support the modular open system approach required elsewhere in
this title.

TITLE XVIII—MATTERS RELATING TO SMALL
BUSINESS PROCUREMENT

ITEMS OF SPECIAL INTEREST
Nonapplicability to Defense Production Act

The committee notes that nothing in this title shall be construed
to affect the operations of title III of the Defense Production Act
of 1950 (50a U.S.C. 2091) as in effect before the enactment of this
Act.
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“(7) The term ‘major system component’ has the meaning
given that term in section 2446a(b)(3) of this title.

“(8) The term ‘congressional intelligence committees’ has the
meaning given that term in section 437(c) of this title.”.
(¢c) MILESTONE C REPORT.—

(1) IN GENERAL.—Chapter 139 of such title is amended by
inserting after section 2366b the following new section:

“§2366¢c. Major defense acquisition programs: submissions to
Congress on Milestone C

“(a) BRIEF SUMMARY REPORT.—Not later than 15 days after
granting Milestone C approval for a major defense acquisition pro-
gram, the milestone decision authority for the program shall pro-
vide to the congressional defense committees and, in the case of in-
telligence or intelligence-related activities, the congressional intel-
ligence committees a brief summary report that contains the fol-
lowing:

“(1) The estimated cost and schedule for the program estab-
lished by the military department concerned, including—

“(A) the dollar values estimated for the program acqui-
sition unit cost, average procurement unit cost, and total
life-cycle cost; and

“(B) the planned dates for initial operational test and
evaluation and initial operational capability.

“(2) The independent estimated cost for the program estab-
lished pursuant to section 2334(a)(6) of this title, and any inde-
pendent estimated schedule for the program, including—

“(A) the dollar values estimated for the program acqui-
sition unit cost, average procurement unit cost, and total
life-cycle cost; and

“(B) the planned dates for initial operational test and
evaluation and initial operational capability.

“3) A summary of any production, manufacturing, and
fielding risks associated with the program.

“(b) ADDITIONAL INFORMATION.—At the request of any of the
congressional defense committees or, in the case of intelligence or in-
telligence-related activities, the congressional intelligence commit-
tees, the milestone decision authority shall submit to the committee
further information or underlying documentation for the informa-
tion in a brief summary report submitted under subsection (a), in-
cluding the independent cost and schedule estimates and the inde-
pendent technical risk assessments referred to in that subsection.

“(c) CONGRESSIONAL INTELLIGENCE COMMITTEES DEFINED.—In
this section, the term ‘congressional intelligence committees’ has the
meaning given that term in section 437(c) of this title.”.

(2) CLERICAL AMENDMENT.—The table of sections at the be-
ginning of such chapter is amended by inserting after the item
relating to section 2366b the following new item:

“2366¢. Majog glefense acquisition programs: submissions to Congress on Milestone

SEC. 809. AMENDMENTS RELATING TO TECHNICAL DATA RIGHTS.

(a) RIGHTS RELATING TO ITEM OR PROCESS DEVELOPED EXCLU-
SIVELY AT PRIVATE EXPENSE.—Subsection (a)(2)(C)(iii) of section
2320 of title 10, United States Code, is amended by inserting after
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“or process data” the following: “, including such data pertaining to
a major system component”.

(b) RIGHTS RELATING TO INTERFACE OR MAJOR SYSTEM INTER-
FACE.—Subsection (a)(2) of section 2320 of such title is further
amended—

(1) by redesignating subparagraphs (F) and (G) as sub-
paragraphs (H) and (I), respectively;

(2) in subparagraph (B), by striking “Except as provided in
subparagraphs (C) and (D),” and inserting “Except as provided
in subparagraphs (C), (D), and (G),”;

(3) in subparagraph (D)@)(II), by striking “is necessary”
and inserting “is a release, disclosure, or use of technical data
pertaining to an interface between an item or process and other
items or processes necessary”;

(4) in subparagraph (E)—

(A) by striking “In the case” and inserting “Except as
provided in subparagraphs (F) and (G), in the case”; and

(B) by striking “negotiations). The United States shall
have” and all that follows through “such negotiated rights
shall” and inserting the following: “negotiations) and shall
be based on negotiations between the United States and the
contractor, except in any case in which the Secretary of De-
fense determines, on the basis of criteria established in the
regulations, that negotiations would not be practicable. The
establishment of such rights shall”; and

(5) by inserting after subparagraph (E) the following new
subparagraphs (F) and (G):

“(F) INTERFACES DEVELOPED WITH MIXED FUNDING.—Not-
withstanding subparagraph (E), the United States shall have
government purpose rights in technical data pertaining to an
interface between an item or process and other items or proc-
esses that was developed in part with Federal funds and in part
at private expense, except in any case in which the Secretary of
Defense determines, on the basis of criteria established in the
regulations, that negotiation of different rights in such technical
data would be in the best interest of the United States.

“(G) MAJOR SYSTEM INTERFACES DEVELOPED EXCLUSIVELY
AT PRIVATE EXPENSE OR WITH MIXED FUNDING.—Notwith-
standing subparagraphs (B) and (E), the United States shall
have government purpose rights in technical data pertaining to
a major system interface developed exclusively at private ex-
pense or in part with Federal funds and in part at private ex-
pense and used in a modular open system approach pursuant
to section 2446a of this title, except in any case in which the
Secretary of Defense determines that negotiation of different
rights in such technical data would be in the best interest of the
United States. Such major system interface shall be identified
in the contract solicitation and the contract. For technical data
pertaining to a major system interface developed exclusively at
private expense for which the United States asserts government
purpose rights, the Secretary of Defense shall negotiate with the
contractor the appropriate and reasonable compensation for
such technical data.”.

(¢) AMENDMENT RELATING TO DEFERRED ORDERING.—Sub-
section (b)(9) of section 2320 of such title is amended—
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(1) by striking “at any time” and inserting “, until the date
occurring six years after acceptance of the last item (other than
technical data) under a contract or the date of contract termi-
nation, whichever is later,”;

(2) by striking “or utilized in the performance of a contract”
and inserting “in the performance of the contract”; and

(3) by striking clause (ii) of subparagraph (B) and inserting
the following:

“(ii) is described in subparagraphs (D)@)ID), (F),
and (G) of subsection (a)(2); and”.

(d) DEFINITIONS.—Section 2320 of such title is further amend-
ed—

(1) in subsection (f), by inserting “COVERED GOVERNMENT
SUPPORT CONTRACTOR DEFINED.—” before “In this section”; and

(2) by adding at the end the following new subsection:

“(g) ADDITIONAL DEFINITIONS.—In this section, the terms ‘major
system component’, ‘major system interface’, and ‘modular open sys-
tel? approach’ have the meanings provided in section 2446a of this
title.”.

(¢) AMENDMENTS TO ADD CERTAIN HEADINGS FOR READ-
ABILITY.—Section 2320(a) of such title is further amended—

(1) in subparagraph (A) of paragraph (2), by inserting after
“(A)” the following: “DEVELOPMENT EXCLUSIVELY WITH FEDERAL
FUNDS.—”;

(2) in subparagraph (B) of such paragraph, by inserting
after “(B)” the following: “DEVELOPMENT EXCLUSIVELY AT PRI-
VATE EXPENSE.—;

(3) in subparagraph (C) of such paragraph, by inserting
after “(C)” the following: “EXCEPTION TO SUBPARAGRAPH (B).—

(4) in subparagraph (D) of such paragraph, by inserting
after “(D)” the following: “EXCEPTION TO SUBPARAGRAPH (B).—
”: and

(5) in subparagraph (E) of such paragraph, by inserting
after “(E)” the following: “DEVELOPMENT WITH MIXED FUND-
ING.—.

() GOVERNMENT-INDUSTRY ADVISORY PANEL AMENDMENTS.—
Section 813(b) of the National Defense Authorization Act for Fiscal
Year 2016 (Public Law 114-92; 129 Stat. 892) is amended—

(1) by adding at the end of paragraph (1) the following:
“The panel shall develop recommendations for changes to sec-
tions 2320 and 2321 of title 10, United States Code, and the
regulations implementing such sections.”;

(2) in paragraph (3)—

(A) by redesignating subparagraphs (D) and (E) as
subparagraphs (E) and (F), respectively; and

(B) by inserting after subparagraph (C) the following
new subparagraph (D):

“(D) Ensuring that the Department of Defense and De-
partment of Defense contractors have the technical data
rights necessary to support the modular open system ap-
proach requirement set forth in section 2446a of title 10,
United States Code, taking into consideration the distinct
characteristics of major system platforms, major system
interfaces, and major system components developed exclu-
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sively with Federal funds, exclusively at private expense,

and with a combination of Federal funds and private ex-

pense.”; and

(3) by amending paragraph (4) to read as follows:

“(4) FINAL REPORT.—Not later than February 1, 2017, the
advisory panel shall submit its final report and recommenda-
tions to the Secretary of Defense and the congressional defense
committees. Not later than 60 days after receiving the report,
the Secretary shall submit any comments or recommendations
to the congressional defense committees.”.

Subtitle C—Amendments to General Contracting Authorities,
Procedures, and Limitations

SEC. 811. MODIFIED RESTRICTIONS ON UNDEFINITIZED CONTRAC-
TUAL ACTIONS.
Section 2326 of title 10, United States Code, is amended—

(1) in subsection (e)—
(A) by redesignating paragraphs (1) and (2) as sub-

paragraphs (A) and (B);
(B) by inserting “(1)” before “The head”; and
(C) by adding at the end the following new paragraph:

“2) If a contractor submits a qualifying proposal to definitize
an undefinitized contractual action and the contracting officer for
such action definitizes the contract after the end of the 180-day pe-
riod beginning on the date on which the contractor submitted the
qualifying proposal, the head of the agency concerned shall ensure
that the profit allowed on the contract accurately reflects the cost
risk of the contractor as such risk existed on the date the contractor
submitted the qualifying proposal.”;

(2) by redesignating subsections (f) and (g) as subsections

(h) and (i), respectively;

(3) by inserting after subsection (e) the following new sub-
sections:

“f) TiME LiMIT.—No undefinitized contractual action may ex-
tend beyond 90 days without a written determination by the Sec-
retary of the military department concerned, the head of the Defense
Agency concerned, the commander of the combatant command con-
cerned, or the Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics (as applicable) that it is in the best interests
of the military department, the Defense Agency, the combatant com-
mand, or the Department of Defense, respectively, to continue the ac-
tion.

“(g) FOREIGN MILITARY CONTRACTS.—(1) Except as provided in
paragraph (2), a contracting officer of the Department of Defense
may not enter into an undefinitized contractual action for a foreign
military sale unless the contractual action provides for agreement
upon contractual terms, specifications, and price by the end of the
180-day period described in subsection (b)(1)(A).

“(2) The requirement under paragraph (1) may be waived in ac-
cordance with subsection (b)(4).”; and

(4) in subsection (i), as redesignated by paragraph (2)—
(A) in paragraph (1)—
(i) by striking subparagraph (A); and
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identified at Milestone A or B that are associated with the pro-
gram.

Amendments relating to technical data rights (sec. 809)

The House amendment contained a provision (sec. 1705) that
would make several amendments to technical data rights conferred
in section 2320 of title 10, United States Code. Among other things,
the provision would delineate types of interfaces and specify the
rights provided to the U.S. Government in such interfaces. It would
require the U.S. Government and Department of Defense contrac-
tors to negotiate for data rights when items or processes are devel-
oped with a mix of Federal and private funds. The provision also
would limit deferred ordering of technical data to 6 years after de-
livery of the last item on a contract and to technical data gen-
erated, not utilized, in the performance of the contract.

The Senate bill contained no similar provision.

The Senate recedes with an amendment that would allow the
Secretary of Defense to negotiate for rights other than government
purpose rights for technical data relating to major system inter-
faces if it would be in the best interest of the United States. The
amendment would require the Department of Defense to identify
major system interfaces in contract solicitations and contracts. For
major system interfaces developed exclusively at private expense,
the amendment would clarify that the Secretary shall negotiate
with the developer appropriate compensation for the technical data.
The conferees understand that section 2320 sets forth various
rights in technical data, and that the price for acquiring technical
data to which the U.S. Government is entitled is determined
through negotiations between the Department and contractors. The
conferees believe that in the case of privately funded major system
interfaces for which the Department asserts government purpose
rights it is necessary to explicitly require negotiation for compensa-
tion. Notwithstanding this amendment, the conferees expect the
standard practice of negotiating prices for technical data to con-
tinue for all other categories of rights and circumstances set forth
in section 2320.

The amendment also would specify the U.S. Government’s
rights to technical data pertaining to privately funded general
interfaces necessary for the segregation and reintegration of an
item or process. Finally, the amendment would extend the duration
of the government-industry advisory panel established in section
813 of the National Defense Authorization Act for Fiscal Year 2016
(Public Law 114-92) and require the advisory panel to consider the
technical data rights necessary to support the modular open system
approach (MOSA) required elsewhere in this Act. The conferees are
aware that the advisory panel has not yet completed its review of
sections 2320 and 2321 of title 10, United States Code. The con-
ferees recognize there are many issues in technical data rights that
this conference agreement does not address, and are encouraged
that the panel’s comprehensive and thoughtful analysis thus far
will yield promising recommendations.

Additionally, the conferees understand that successful imple-
mentation of MOSA necessitates the allocation of technical data
rights in major system interfaces, a new concept under MOSA. The
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use of MOSA relies upon the ability of major system components
to be added, removed, or replaced as needed throughout the life
cycle of the major weapon system due to evolving technology,
threats, sustainment, and other factors. Therefore, major system
interfaces that share a boundary between major system compo-
nents and major system platforms are critical, and it is imperative
that the government have appropriate access to the technical data
of such interfaces. The conferees understand the importance of
technical precision in establishing clear delineation of major system
platforms, major system interfaces, and major system components.
As such, the conferees urge the Department to carefully consider
and take input from the advisory panel and industry on the mean-
ings and implications of these key terms. The conferees expect the
Department to include this consideration in its review of the MOSA
authorities and its briefing on the implementation of MOSA re-
quired in the House report accompanying H.R. 4909 (H. Rept. 114—
537) of the National Defense Authorization Act for Fiscal Year
2017.

The conferees also note that the Department recently issued a
proposed rule that would implement amendments to section 2320
of title 10, United States Code, enacted in section 815 of the Na-
tional Defense Authorization Act for Fiscal Year 2012 (Public Law
112-81). Various representatives of industry have expressed con-
cern about the effects on defense acquisition of the amendments
made in Public Law 112-81 and the Department’s implementation
of such amendments. Therefore, the conferees believe the amend-
ments to technical data rights included in this conference agree-
ment are necessary at this time.

Subtitle C—Amendments to General Contracting Authorities,
Procedures, and Limitations

Modified restrictions on undefinitized contractual actions (sec. 811)

The Senate bill contained a provision (sec. 816) that would
amend section 2326 of title 10, United States Code, to revise poli-
cies regarding undefinitized contractual actions (UCAs). Over the
past decade the use of UCAs by the services and defense agencies
has grown significantly while the speed at which these UCAs are
definitized has lagged. To address this situation, the provision
would: (1) require a written determination by senior officials to ex-
tend a UCA beyond 90 days; (2) require UCAs to be awarded on
a fixed-price level-of-effort basis; and (3) extend the 180 day
definitization requirement to contracts in support of Foreign Mili-
tary Sales cases.

The House amendment contained a similar provision (sec. 802).

The House recedes with an amendment that would eliminate
the requirement that undefinitized contractual actions be awarded
on a fixed-price basis, ensure that allowable profit reflects the cost
risk at the time that a contractor submits a qualifying proposal to
definitize a contract, and specify that such a proposal contain the
information necessary to conduct a meaningful audit of the pro-
posal.
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PART II—EARLY INVESTMENTS IN ACQUISITION PROGRAMS

Section 811—Requirement to Emphasize Reliability and
Maintainability in Weapon System Design

This section would emphasize reliability and maintainability
(R&M) in the system design of a major defense acquisition program
(MDAP). First, the section would require the Secretary of Defense
to include R&M as attributes of the existing key performance pa-
rameter on sustainment during the requirements development
process. Second, when contracting for engineering and manufac-
turing development (EMD) or production of an MDAP, the program
manager would be required to include clearly defined and measur-
able requirements for engineering activities and design specifica-
tions for R&M in the contract solicitation and contract terms un-
less he or she determines R&M should not be a contract require-
ment. Third, the section would require the Secretary to encourage
the use of objective R&M criteria in the source selection process.
Fourth, the section would authorize the use of incentive fees and
would require the use of recovery options when practicable to en-
courage contractor performance in R&M for EMD and production
contracts. The Department would be able to exercise incentive fees
and recovery options until the date of acceptance of the last item
under the contract. Finally, the section would establish a program
through which program managers would compete for additional
funding to invest in R&M during the EMD or production of an
MDAP to reduce future operating and support (O&S) costs.

The committee notes that the design of a major weapon system
directly affects its life-cycle sustainment activities and con-
sequently drives its O&S costs. Elements of sustainment that are
highly dependent on the system design, namely R&M, are easier
and less costly to address during the development of an MDAP
than after a weapon system is fielded. Therefore, the committee be-
}iieves the Department should emphasize R&M in early engineering

ecisions.

Section 812—Licensing of Appropriate Intellectual Property to
Support Major Weapon Systems

This section would require the Department of Defense to work
with contractors to determine prices for technical data the Depart-
ment plans to acquire or license before selecting a contractor for
the engineering and manufacturing development phase or the pro-
duction phase of a major weapon system. Obtaining prices for tech-
nical data while competition exists among contractors encourages
the Department to plan early for the technical data it needs to
maintain a weapon system and affords the Department more com-
petitive prices than it might pay later during the sustainment
phase. Additionally, this section would encourage program man-
agers to negotiate with industry to obtain the custom set of tech-
nical data necessary to support each major defense acquisition pro-
gram rather than, as a default approach, seeking greater rights to
more extensive, detailed technical data than is necessary.

The committee believes that acquiring broad rights to most or all
of the technical data in a weapon system can be cost-prohibitive
and deter contractors from bidding on defense programs. Not ac-
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quiring enough technical data, however, can reduce subsequent
competition and increase sustainment costs. Therefore, the com-
mittee urges program managers when seeking technical data to
consider the particular data that is required, the level of detail nec-
essary, the purpose for which it will be used, with whom the gov-
ernment needs to share it, and for how long the government needs
it. Program managers should also consider the unique characteris-
tics of the weapon system and its components, the product support
strategy for the weapon system, the organic industrial base strat-
egy of the military department, and the commercial market.

Section 813—Management of Intellectual Property Matters within
the Department of Defense

This section would create a small cadre of experts in intellectual
property (IP) that would advise, assist, and provide resources to
program offices as they develop their IP strategies and negotiate
with industry. The section would also establish a centralized Office
of Intellectual Property within the Department of Defense to stand-
ardize the Department’s approach toward obtaining technical data,
promulgate policy on IP, oversee the cadre of IP experts, and serve
as a single point of contact for industry on IP matters. Finally, this
section would add IP positions to the acquisition workforce and
would revise the training provided to the acquisition workforce on
IP matters.

The committee has observed within the Department divergent
philosophies toward acquiring technical data and varying knowl-
edge of IP matters, including laws, regulations, and best practices.
The committee is concerned that this inconsistency and lack of co-
ordination disadvantages the Department. Additionally, because a
provision elsewhere in this title would establish a preference for
“specially negotiated licenses” to obtain the appropriate technical
data customized to each weapon system, the committee believes the
Department requires tools to improve its ability to negotiate with
industry. A centralized Office of Intellectual Property and cadre of
IP experts are warranted to address these issues. The committee
intends that the office and cadre would provide advice and assist-
ance to facilitate acquisitions. This section would not require the
office or cadre to approve IP strategies, contracting actions, or
other program office activities.

The committee also intends for the Office of Intellectual Property
to maintain Department of Defense policy on Small Business Inno-
vation Research (SBIR) data rights, particularly as it pertains to
the transition from Phase I and II awards to Phase III awards, and
to serve as a liaison between the Department of Defense and SBIR
companies when IP issues arise related to SBIR.

Section 814—Improvement of Planning for Acquisition of Services

This section would require the Secretary of Defense to ensure
that the appropriate information is available and that the right fac-
tors are considered to enable the most effective business decisions
regarding the procurement of services. This section would require
the Secretaries of the Department of Defense and of the military
departments to analyze spending patterns and projected future re-
quirements for contracted services and use this analysis to inform
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SEC. 802. MANAGEMENT OF INTELLECTUAL PROPERTY MATTERS
WITHIN THE DEPARTMENT OF DEFENSE.
(a) MANAGEMENT OF INTELLECTUAL PROPERTY.—
(1) IN GENERAL.—Chapter 137 of title 10, United States
Code, is amended by inserting after section 2321 the following
new section:

“§2322. Management of intellectual property matters within
the Department of Defense

“(a) PoLiCcY REQUIRED.—The Secretary of Defense, acting
through the Under Secretary of Defense for Acquisition and
Sustainment, shall develop policy on the acquisition or licensing of
intellectual property—

“(1) to enable coordination and consistency across the mili-
tary departments and the Department of Defense in strategies
for acquiring or licensing intellectual property and commu-
nicating with industry;

“(2) to ensure that program managers are aware of the
rights afforded the Federal Government and contractors in in-
tellectual property and that program managers fully consider
and use all available techniques and best practices for acquir-
ing or licensing intellectual property early in the acquisition
process; and

“(3) to encourage customized intellectual property strategies
for each system based on, at a minimum, the unique character-
istics of the system and its components, the product support
strategy for the system, the organic industrial base strategy of
the military department concerned, and the commercial market.
“(b) CADRE OF INTELLECTUAL PROPERTY EXPERTS.—(1) The Sec-

retary of Defense, acting through the Under Secretary of Defense for
Acquisition and Sustainment, shall establish a cadre of personnel
who are experts in intellectual property matters. The purpose of the
cadre is to ensure a consistent, strategic, and highly knowledgeable
approach to acquiring or licensing intellectual property by providing
expert advice, assistance, and resources to the acquisition workforce
on intellectual property matters, including acquiring or licensing in-
tellectual property.

“(2) The Under Secretary shall establish an appropriate leader-
ship structure and office within which the cadre shall be managed,
and shall determine the appropriate official to whom members of
the cadre shall report.

“(8) The cadre of experts shall be assigned to a program office
or an acquisition command within a military department to advise,
assist, and provide resources to a program manager or program ex-
ecutive officer on intellectual property matters at various stages of
the life cycle of a system. In performing such duties, the experts
shall—

“(A) interpret and provide counsel on laws, regulations, and
policies relating to intellectual property;

“(B) advise and assist in the development of an acquisition
strategy, product support strategy, and intellectual property
strategy for a system;

“(C) conduct or assist with financial analysis and valuation
of intellectual property;
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“(D) assist in the drafting of a solicitation, contract, or
other transaction;

“(E) interact with or assist in interactions with contractors,
including communications and negotiations with contractors on
solicitations and awards; and

“(F) conduct or assist with mediation if technical data de-
livered pursuant to a contract is incomplete or does not comply
with the terms of agreements.

“(4)(A) In order to achieve the purpose set forth in paragraph
(1), the Under Secretary shall ensure the cadre has the appropriate
number of staff and such staff possesses the necessary skills, knowl-
edge, and experience to carry out the duties under paragraph (2), in-
cluding in relevant areas of law, contracting, acquisition, logistics,
engineering, financial analysis, and valuation. The Under Sec-
retary, in coordination with the Defense Acquisition University and
in consultation with academia and industry, shall develop a career
path, including development opportunities, exchanges, talent man-
agement programs, and training, for the cadre. The Under Sec-
retary may use existing authorities to staff the cadre, including
those in subparagraphs (B), (C), (D), and (F).

“(B) Civilian personnel from within the Office of the Secretary
of Defense, Joint Staff, military departments, Defense Agencies, and
combatant commands may be assigned to serve as members of the
cadre, upon request of the Director.

(C) The Under Secretary may use the authorities for highly
qualified experts under section 9903 of title 5, to hire experts as
members of the cadre who are skilled professionals in intellectual
property and related matters.

“(D) The Under Secretary may enter into a contract with a pri-
vate-sector entity for specialized expertise to support the cadre. Such
entity may be considered a covered Government support contractor,
as defined in section 2320 of this title.

“(E) In establishing the cadre, the Under Secretary shall give
preference to civilian employees of the Department of Defense, rather
than members of the armed forces, to maintain continuity in the
cadre.

“(F) The Under Secretary is authorized to use amounts in the
Defense Acquisition Workforce Development Fund for the purpose of
recruitment, training, and retention of the cadre, including paying
salaries of newly hired members of the cadre for up to three years.”.

(2) CLERICAL AMENDMENT.—The table of sections at the be-
ginning of such chapter is amended by adding at the end the
following new item:

“2322. Management of intellectual property matters within the Department of De-
fense.”.

(b) ADDITIONAL ACQUISITION POSITION.—Subsection 1721(b) of
title 10, United States Code, is amended by adding at the end the
following new paragraph:

“(12) Intellectual property.”.
SEC. 803. PERFORMANCE OF INCURRED COST AUDITS.

(a) IN GENERAL.—Chapter 137 of title 10, United States Code,
is amended by inserting after section 2313a the following new sec-
tion:
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SEC. 835. LICENSING OF APPROPRIATE INTELLECTUAL PROPERTY TO
SUPPORT MAJOR WEAPON SYSTEMS.
(a) NEGOTIATION OF PRICE FOR TECHNICAL DATA BEFORE DE-
VELOPMENT OR PRODUCTION OF MAJOR WEAPON SYSTEM.—
(1) REQUIREMENT.—Chapter 144 of title 10, United States
Code, is amended by inserting after section 2438 the following
new section:

“§2439. Negotiation of price for technical data before devel-
opment or production of major weapon systems

“The Secretary of Defense shall ensure that the Department of
Defense, before selecting a contractor for the engineering and manu-
facturing development of a major weapon system, or for the produc-
tion of a major weapon system, negotiates a price for technical data
to be delivered under a contract for such development or produc-
tion.”.

(2) CLERICAL AMENDMENT.—The table of sections at the be-
ginning of such chapter is amended by inserting after the item
relating to section 2438 the following new item:

“2439. Negotiation of price for technical data before development or production of
major weapon systems.”.

(3) EFFECTIVE DATE.—Section 2439 of title 10, United

States Code, as added by paragraph (1), shall apply with re-

spect to any contract for engineering and manufacturing devel-

opment of a major weapon system, or for the production of a

major weapon system, for which the contract solicitation is

issued on or after the date occurring one year after the date of
the enactment of this Act.

(b) WRITTEN DETERMINATION FOR MILESTONE B APPROVAL.—

(1) IN GENERAL.—Subsection (a)(3) of section 2366b of title

10, United States Code, is amended—

(A) by striking “and” at the end of subparagraph (M);
an

(B) by inserting after subparagraph (N) the following
new subparagraph:

“(O) appropriate actions have been taken to negotiate
and enter into a contract or contract options for the tech-
nical data required to support the program; and”.

(2) EFFECTIVE DATE.—Section 2366b(a)(3)(0) of title 10,

United States Code, as added by paragraph (1), shall apply

with respect to any major defense acquisition program receiving

Milestone B approval on or after the date occurring one year

after the date of the enactment of this Act.

(¢) PREFERENCE FOR NEGOTIATION OF CUSTOMIZED LICENSE
AGREEMENTS.—Section 2320 of title 10, United States Code, is
amended—

(1) by redesignating subsections (f) and (g) as subsections

(g) and (h), respectively; and

(2) by inserting after subsection (e) the following new sub-

section (f):

“(f) PREFERENCE FOR SPECIALLY NEGOTIATED LICENSES.—The
Secretary of Defense shall, to the maximum extent practicable, nego-
tiate and enter into a contract with a contractor for a specially nego-
tiated license for technical data to support the product support
strategy of a major weapon system or subsystem of a major weapon
system. In performing the assessment and developing the cor-
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responding strategy required under subsection (e) for such a system
or subsystem, a program manager shall consider the use of specially
negotiated licenses to acquire customized technical data appropriate
for the particular elements of the product support strategy.”.
SEC. 836. CODIFICATION OF REQUIREMENTS PERTAINING TO ASSESS-
MENT, MANAGEMENT, AND CONTROL OF OPERATING AND
SUPPORT COSTS FOR MAJOR WEAPON SYSTEMS.
(a) CODIFICATION AND AMENDMENT.—
(1) IN GENERAL.—Chapter 137 of title 10, United States
Code, is amended by inserting after section 2337 the following
new section:

“§2337a. Assessment, management, and control of operating
and support costs for major weapon systems

“(a) GUIDANCE REQUIRED.—The Secretary of Defense shall issue
and maintain guidance on actions to be taken to assess, manage,
and control Department of Defense costs for the operation and sup-
port of major weapon systems.

“(b) ELEMENTS.—The guidance required by subsection (a) shall,
at a minimum—

“(1) be issued in conjunction with the comprehensive guid-
ance on life-cycle management and the development and imple-
mentation of product support strategies for major weapon sys-
tems required by section 2337 of this title;

“(2) require the military departments to retain each esti-
mate of operating and support costs that is developed at any
time during the life cycle of a major weapon system, together
with supporting documentation used to develop the estimate;

“(3) require the military departments to update estimates of
operating and support costs periodically throughout the life
cycle of a major weapon system, to determine whether prelimi-
nary information and assumptions remain relevant and accu-
rate, and identify and record reasons for variances;

“(4) establish policies and procedures for the collection, or-
ganization, maintenance, and availability of standardized data
on operating and support costs for major weapon systems in ac-
cordance with section 2222 of this title;

“(5) establish standard requirements for the collection and
reporting of data on operating and support costs for major
weapon systems by contractors performing weapon system
sustainment functions in an appropriate format, and develop
contract clauses to ensure that contractors comply with such re-
quirements;

“(6) require the military departments—

“(A) to collect and retain data from operational and de-
velopmental testing and evaluation on the reliability and
maintainability of major weapon systems; and

“(B) to use such data to inform system design decisions,
provide insight into sustainment costs, and inform esti-
mates of operating and support costs for such systems;

“(7) require the military departments to ensure that
sustainment factors are fully considered at key life-cycle man-
agement decision points and that appropriate measures are
taken to reduce operating and support costs by influencing sys-
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acquisition process, and result in sub-optimal capabilities being de-
veloped and deployed to operational forces.

The House bill contained no similar provision.

The House recedes.

Management of intellectual property matters within the Department
of Defense (sec. 802)

The House bill contained a provision (sec. 813) that would cre-
ate a small cadre of experts in intellectual property (IP) that would
advise, assist, and provide resources to program offices as they de-
velop their IP strategies and negotiate with industry. This provi-
sion would also establish a centralized Office of Intellectual Prop-
erty within the Department of Defense to standardize the Depart-
ment’s approach toward obtaining technical data, promulgate policy
on IP, oversee the cadre of IP experts, and serve as a single point
of contact for industry on IP matters. Finally, this provision would
add IP positions to the acquisition workforce and would revise the
training provided to the acquisition workforce on IP matters.

The Senate amendment contained no similar provision.

The Senate recedes with an amendment that would require the
Under Secretary of Defense for Acquisition and Sustainment to es-
tablish an appropriate organizational structure to support the
cadre of intellectual property experts.

The conferees intend the Department of Defense to leverage
the designation of the intellectual property workforce as part of the
acquisition workforce to focus significant attention and resources
on the development and professionalization of the workforce, for ex-
ample by using resources from the Defense Acquisition Workforce
Development Fund to expand access to training and educational
opportunities.

The conferees expect the Under Secretary to foster communica-
tions with industry and designate a central point of contact within
the Department of Defense for communications with contractors on
intellectual property matters. As part of such communications, the
Department of Defense shall regularly engage with appropriately
representative entities, including large and small businesses, tradi-
tional and nontraditional Government contractors, prime contrac-
tors and subcontractors, and maintenance repair organizations.

Performance of incurred cost audits (sec. 803)

The House bill contained a provision (sec. 802) that would re-
quire the Secretary of Defense to adhere to commercial standards
for risk and materiality when auditing costs incurred under flexibly
priced contracts; would authorize the Secretary of Defense to use
qualified private auditors under certain conditions; sets new tar-
gets for timely completion of incurred cost audits; and would re-
quire that the Defense Contract Audit Agency undergo a peer re-
view by a commercial auditor; and would direct a review by the
Comptroller General of the United States evaluating the Depart-
ment’s performance of incurred cost audits, to include the use of
qualified private auditors.

The Senate amendment contained no similar provision.

The Senate recedes with amendments that increase the De-
partment’s flexibility to use multi-year auditing; encourage the De-
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Licensing of appropriate intellectual property to support major
weapon systems (sec. 835)

The House bill contained a provision (sec. 812) that would re-
quire the Department of Defense to work with contractors to deter-
mine prices for technical data the Department plans to acquire or
license before selecting a contractor for the engineering and manu-
facturing development phase or the production phase of a major
weapon system. Additionally, this provision would encourage pro-
gram managers to negotiate with industry to obtain the custom set
of technical data necessary to support each major defense acquisi-
tion program rather than, as a default approach, seeking greater
rights to more extensive, detailed technical data than is necessary.

The Senate amendment contained no similar provision.

The Senate recedes.

Codification of requirements pertaining to assessment, management,
and control of operating and support costs for major weapon
systems (sec. 836)

The House bill contained a provision (sec. 852) that would cod-
ify section 832 of the National Defense Authorization Act for Fiscal
Year 2012 (Public Law 112-81; 10 U.S.C. 2430 note) on assessing
and controlling operating and support costs for major weapons sys-
tems.

The Senate amendment contained no similar provision.

The Senate recedes with technical amendments and an amend-
ment that would allow the Under Secretary of Defense for Acquisi-
tion and Sustainment to direct the military departments to collect
and retain information necessary to support the database on oper-
ating and support costs.

Should-cost management (sec. 837)

The Senate amendment contained a provision (sec. 803) that
would require the Secretary of Defense, within 180 days after the
date of enactment of this Act, to amend the Defense Supplement
to the Federal Acquisition Regulation to provide for the appropriate
use of the should-cost review process in a manner that is trans-
parent, objective, and provides for the efficiency of the systems ac-
quisition process in the Department of Defense. The regulations re-
quired would incorporate, at a minimum, the following elements:
(1) a description of the feature distinguishing a should-cost review
and the analysis of program direct and indirect costs; (2) establish-
ment of a process for communicating with the contractor the ele-
ments of a proposed should-cost review; (3) a method for ensuring
that identified should-cost savings opportunities are based on accu-
rate, complete, and current information and are associated with
specific engineering or business changes that can be quantified and
tracked; (4) a description of the training, skills, and experience, in-
cluding cross functional experience, that Department of Defense
and contractor officials carrying out a should-cost review should
process; (5) a method for ensuring appropriate collaboration with
the contractor throughout the review process; (6) establishment of
review process requirements that provide for sufficient analysis
and minimize any impact on program schedule; and (7) a require-
ment that any separate audit or review carried out in connection
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court, would help resolve smaller and generally simpler cases com-
mensurate with their value while preserving the right to an inde-
pendent protest.

Continuation of technical data rights during challenges
(sec. 812)

The committee recommends a provision that would amend sec-
tion 2321(i) of title 10, United States Code, to clarify that the gov-
ernment may continue to exercise rights in technical data and non-
commercial computer software during the course of a challenge
with an incumbent contractor under section 2321(d) of title 10,
United States Code, or under procedures established by the De-
partment of Defense, to meet Department of Defense mission re-
quirements and readiness needs during the course of the challenge.

Increased micro-purchase threshold (sec. 813)

The committee recommends a provision that would amend sec-
tion 1902(a)(1) of title 41, United States Code, to align the micro-
purchase threshold for the Department of Defense to the micro-pur-
chase threshold for all government agencies at $10,000.

Modification of limitations on single source task or delivery
order contracts (sec. 814)

The committee recommends a provision that would amend sec-
tion 2304a(d)(3)(A) of title 10, United States Code, to clarify the ap-
plicable standard for task or delivery order contract awards.

Preliminary cost analysis requirement for exercise of
multiyear contract authority (sec. 815)

The committee recommends a provision that would amend sec-
tion 2306b(i)(2)(B) of title 10, United States Code, to require that
the preliminary findings of the agency head be supported by a pre-
liminary cost analysis by the Director of Cost Assessment and Pro-
gram Evaluation (CAPE).

Currently, section 2306b(i)(2)(B) of title 10, United States Code,
requires preliminary findings of the agency head to be made after
tChzi completion of a cost analysis performed by the Director of

PE.

The intent of this provision is to streamline the multiyear pro-
curement contract legislative proposal process through the Director
of CAPE and the agency head’s conducting cost analysis simulta-
neously, rather than sequentially, to enable timely submission and
ample consideration of such legislative proposals by the congres-
sional defense committees.

Inclusion of best available information regarding past per-
formance of subcontractors and joint venture partners
(sec. 816)

The committee recommends a provision that would require the
Secretary of Defense, in consultation with the Federal Acquisition
Regulatory Council and the Administrator for Federal Procurement
Policy, within 180 days after the date of enactment of this Act, to
develop policies for the Department of Defense (DOD) to ensure the
best information regarding past performance of certain subcontrac-
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end, the committee supports broadening the Department’s micro-
electronics initiatives to include the broader electronics industrial
base in order to more comprehensively address gaps across the
electronics supply chain.

Support for defense manufacturing communities to support
the defense industrial base (sec. 863)

The committee recommends a provision that would provide the
Secretary of Defense with authority to establish a program to make
long-term investments in critical skills, infrastructure, research
and development, and small business support in order to strength-
en the national security innovation base, working in coordination
with the defense manufacturing institutes.

Subtitle G—Other Transactions

Change to notification requirement for other transactions
(sec. 871)

The committee recommends a provision that would clarify the
congressional notification requirements for the use of Other Trans-
actions.

Data and policy on the use of other transactions (sec. 872)

The committee recommends a provision that would direct the
Under Secretary of Defense for Research and Engineering, the
Under Secretary of Defense for Acquisition and Sustainment, and
the Service Acquisition Executives of the military departments to
collect data on the use of other transactions. The data should be
stored in a manner that affords to the Assistant Secretary of De-
fense for Acquisition access at any time. The provision would also
require the Assistant Secretary of Defense for Acquisition to ana-
lyze and leverage these data to update policy and guidance related
to the use of other transactions.

Subtitle H—Development and Acquisition of Software
Intensive and Digital Products and Services

Clarifications regarding proprietary and technical data (sec.
881)

The committee recommends a provision that would amend sec-
tion 2321(f) of title 10, United States Code, to clarify the applica-
tion of rights in technical data relating to major weapons systems.
This provision would also amend section 2320 of title 10, United
States Code, to clarify the application of licensing of appropriate in-
tellectual property to support major weapons systems with regard
to preferences for specially negotiated licenses.

The committee notes that both government and industry stake-
holders continue to express concern over conflicting legal interpre-
tations based on changes to rights in technical data made by sec-
tion 813 of the National Defense Authorization Act for Fiscal Year
2016 (Public Law 114-92) and changes to rights in proprietary
data made by section 835 of the National Defense Authorization
Act for Fiscal Year 2018 (Public Law 115-91). Therefore, the com-
mittee recommends a return to previous law and encourages the
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Department of Defense to give clear guidance on the use of tech-
nical data and intellectual property in support of major weapons
systems in conjunction with the recommendations provided by the
government-industry advisory panel created by section 813 of the
National Defense Authorization Act for Fiscal Year 2016 (Public
Law 114-92).

Implementation of recommendations of the final report of
the Defense Science Board Task Force on the Design
and Acquisition of Software for Defense Systems (sec.
882)

The committee recommends a provision that would direct the
Secretary of Defense to implement certain recommendations of the
Defense Science Board Task Force in their report on the Design
and Acquisition of Software for Defense Systems.

The report contained seven recommendations on how to improve
software acquisition in defense systems, to include the idea of the
software factory, which underpins all other actions the Department
of Defense might take in this area. The committee agrees with the
report’s emphasis on shifting the Department of Defense’s treat-
ment of software as solely a development activity to understanding
that it is enduring and that, therefore, traditional models of hard-
ware sustainment are not suited to the treatment of software in
the acquisition process. Further recommendations pertained to
iterative development, how to incorporate metrics in program man-
agement for software, risk reduction activities, the role of machine
learning and autonomy in programs, and necessary competency
within the acquisition workforce.

The committee believes that it is critically important to consider
the findings and recommendations of this report.

Implementation of pilot program to use agile or iterative de-
velopment methods under section 873 of the National
Defense Authorization Act for Fiscal Year 2018 (sec. 883)

The committee recommends a provision that would provide addi-
tional direction to the Secretary of Defense in implementing the
pilot program established under section 873 of the National De-
fense Authorization Act for Fiscal Year 2018 (Public Law 115-91).

The committee is encouraged that the Department of Defense
has established the pilot program as directed under section 873.
However, the committee is disappointed that, despite being di-
rected to identify four major software-intensive warfighting sys-
tems and between four to eight defense business systems, only one
system has been identified for realignment.

Accordingly, the committee is selecting the systems and directing
the Secretary of Defense to consider them as candidates in accord-
ance with section 873.

The committee notes that some of the systems have recently
begun transition to agile methods or have committed to doing so
and, as such, their inclusion in the pilot program will allow the De-
partment of Defense to use lessons learned for other systems that
have not yet started realignment under the pilot program.
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cided by a vote conducted in accordance with section 409(e)
of the Internal Revenue Code of 1986; and”.

Subtitle G—Provisions Related to Software and Technical
Data Matters

SEC. 865. VALIDATION OF PROPRIETARY AND TECHNICAL DATA.

Section 2321(f) of title 10, United States Code, is amended—
(1) by striking “(1) Except as provided in paragraph (2), in”
and inserting “In”; and
(2) by striking paragraph (2).
SEC. 866. COgET]{]]Z‘} IELgTION OF TECHNICAL DATA RIGHTS DURING CHAL-

(a) EXERCISE OF RIGHTS IN TECHNICAL DATA BEFORE FINAL
Di1spoSITION OF A CHALLENGE.—Section 2321(i) of title 10, United
States Code, is amended—

(1) in the subsection heading, by inserting “PRIOR TO AND”
after “RIGHTS AND LIABILITY”;
(2) by redesignating paragraphs (1) and (2) as paragraphs

(2) and (3), respectively; and

(3) by inserting before paragraph (2), as so redesignated,
the following new paragraph:

“(1) Upon filing of a suit or appeal under the contract dispute
statute by a contractor or subcontractor in an agency Board of Con-
tract Appeals or United States Claims Court related to a decision
made by a contracting officer under subsection (g), the Secretary of
Defense, or a Secretary of a military department for programs for
which milestone decision authority has been delegated, on a non-
delegable basis, may, following notice to the contractor or subcon-
tractor, authorize use of the technical data in dispute if the Sec-
retary determines in writing that compelling mission readiness re-
quirements will not permit awaiting the final decision by the agency
Board of Contract Appeals or the United States Claims Court.”.

(b) REVISION OF THE DEFENSE FEDERAL ACQUISITION REGULA-
TION SUPPLEMENT.—Not later than 180 days after the date of the
enactment of this Act, the Secretary of Defense shall revise the De-
fense Federal Acquisition Regulation Supplement, by interim or
final rule, to implement the amendments made by subsection (a).

(¢) EFFECTIVE DATE.—The amendments made by subsection (a)
and the revision required by subsection (b) shall become effective on
the date of publication of the interim or final rule (whichever is ear-
lier) required by subsection (b) and shall apply to solicitations
issued by Department of Defense contracting activities after that
date unless the senior procurement executive of the agency concerned
grants a waiver on a case-by-case basis.

(d) GUIDANCE ON TECHNICAL DATA RIGHT NEGOTIATION.—The
Secretary of Defense shall develop policies on the negotiation of tech-
nical data rights for noncommercial software that reflects the De-
partment of Defense’s needs for technical data rights in the event of
a protest or replacement of incumbent contractor to meet defense re-
quirements in the most cost effective manner.

SEC. 867. REQUIREMENT FOR NEGOTIATION OF TECHNICAL DATA

PRICE BEFORE SUSTAINMENT OF MAJOR WEAPON SYS-
TEMS.

Section 2439 of title 10, United States Code, is amended—
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Subtitle G—Provisions Related to Software and Technical Data
Matters

Validation of proprietary and technical data (sec. 865)

The Senate amendment contained a provision (sec. 881) that
would amend section 2321(f) of title 10, United States Code, to clar-
ify the application of rights in technical data relating to major
weapons systems. This provision would also amend section 2320 of
title 10, United States Code, to clarify the application of licensing
of appropriate intellectual property to support major weapons sys-
tems with regard to preferences for specially negotiated licenses.

The House bill contained no similar provision.

The House recedes with an amendment that would amend only
section 2321(f) of title 10, United States Code. The conferees note
that Specially Negotiated Licenses are a new concept in govern-
ment technical data rights and are being interpreted in many dif-
ferent ways by industry and government alike. Therefore, the con-
ferees direct the Under Secretary of Defense for Acquisition and
Sustainment, in conjunction with the Service Acquisition Execu-
tives, to develop guidelines, training, and policy for the usage and
application of specially negotiated licenses to clarify the terms
under which such licenses should be used when considering a prod-
uct support strategy of a major weapon system or subsystem of a
major weapon system. The Under Secretary of Defense for Acquisi-
tion and Sustainment is directed to brief the resulting guidelines
and other actions to the congressional defense committees no later
than 180 days after the date of enactment of this Act.

Continuation of technical data rights during challenges (sec. 866)

The Senate amendment contained a provision (sec. 812) that
would amend section 2321(i) of title 10, United States Code, to clar-
ify that the government may continue to exercise rights in tech-
nical data and noncommercial computer software during the course
of a challenge with an incumbent contractor under section 2321(d)
of title 10, United States Code, or under procedures established by
the Department of Defense, to meet Department of Defense mission
requirements and readiness needs during the course of the chal-
lenge.

The House bill contained no similar provision.

The House recedes with an amendment that would clarify the
circumstances in which the Secretary of Defense or a service sec-
retary, for programs for which milestone decision authority has
been delegated, may authorize use of technical data in dispute by
issuing notice and a written determination that compelling mission
readiness requirements will not permit awaiting the final decision.

Requirement for negotiation of technical data price before
sustainment of major weapon systems (sec. 867)

The House bill contained a provision (sec. 827) that would pro-
vide the Department of Defense with additional flexibility on nego-
tiations for appropriate technical data.

The Senate amendment contained no similar provision.
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